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The views and opinions expressed in the articles published in the Indian Journal of
Legal Affairs and Research are those of the respective authors and do not necessarily
reflect the official policy or position of the IJLAR, its editorial board, or its affiliated
institutions. The IJLAR assumes no responsibility for any errors or omissions in the
content of the journal. The information provided in this journal is for general
informational purposes only and should not be construed as legal advice. Readers
are encouraged to seek professional legal counsel for specific legal issues. The
IJLAR and its affiliates shall not be liable for any loss or damage arising from the

use of the information contained in this journal.
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Introduction

Welcome to the Indian Journal of Legal Affairs and Research (IJLAR), a
distinguished platform dedicated to the dissemination of comprehensive legal
scholarship and academic research. Our mission is to foster an environment where
legal professionals, academics, and students can collaborate and contribute to the
evolving discourse in the field of law. We strive to publish high-quality, peer-
reviewed articles that provide insightful analysis, innovative perspectives, and
practical solutions to contemporary legal challenges. The IJLAR is committed to
advancing legal knowledge and practice by bridging the gap between theory and

practice.
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Preface

The Indian Journal of Legal Affairs and Research is a testament to our unwavering
commitment to excellence in legal scholarship. This volume presents a curated
selection of articles that reflect the diverse and dynamic nature of legal studies today.
Our contributors, ranging from esteemed legal scholars to emerging academics,
bring forward a rich tapestry of insights that address critical legal issues and offer
novel contributions to the field. We are grateful to our editorial board, reviewers,
and authors for their dedication and hard work, which have made this publication
possible. It is our hope that this journal will serve as a valuable resource for
researchers, practitioners, and policymakers, and will inspire further inquiry and

debate within the legal community.
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Description

The Indian Journal of Legal Affairs and Research is an academic journal that
publishes peer-reviewed articles on a wide range of legal topics. Each issue is
designed to provide a platform for legal scholars, practitioners, and students to share
their research findings, theoretical explorations, and practical insights. Our journal
covers various branches of law, including but not limited to constitutional law,
international law, criminal law, commercial law, human rights, and environmental
law. We are dedicated to ensuring that the articles published in our journal adhere to
the highest standards of academic rigor and contribute meaningfully to the

understanding and development of legal theories and practices.
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CHAPTERTITLE: RESTORATIVE PRINCIPLE OF
UNJUST ENRICHMENT: A CRITICAL STUDY

AUTHORED BY - ASMITA SINGH & MR. PRAFUL SARAN

Abstract
The doctrine of unjust enrichment occupies a significant position within modern private law as a
mechanism for preventing the retention of benefits obtained without legal justification. Central to
this doctrine is the restorative principle, which seeks to reverse unjust transfers by restoring the
claimant to the position they would have occupied had the enrichment not occurred. Unlike
compensatory remedies in contract or tort law, restitution based on unjust enrichment focuses
primarily on the defendant’s gain rather than the claimant’s loss. This distinction gives the

restorative principle a unique theoretical and practical character.

This research paper undertakes a critical examination of the restorative principle of unjust
enrichment, exploring its conceptual foundations, doctrinal development, and practical application
across different legal systems. The study analyses the philosophical justifications underlying the
principle, including corrective justice, fairness, and the prevention of unjust gain, while also
addressing its relationship with equity and other remedial frameworks. A comparative approach is
adopted to evaluate how common law, civil law, and mixed jurisdictions interpret and apply the
restorative objective, particularly in relation to restitutionary remedies and recognized defenses

such as change of position and estoppel.

The paper further highlights the limitations and challenges associated with a rigid application of
the restorative principle, especially in complex commercial and multi-party contexts where
enrichment is indirect or difficult to quantify. It argues that while the restorative principle provides
coherence and moral legitimacy to the law of unjust enrichment, excessive rigidity may undermine
substantive justice. The study concludes by emphasizing the need for a balanced approach that

preserves doctrinal certainty while allowing sufficient judicial discretion to accommodate
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equitable considerations. Such an approach, it is argued, would enhance the effectiveness of unjust

enrichment as a remedial tool ionn ctemporary legal systems.

Keywords: Unjust Enrichment; Restorative Principle; Restitution; Corrective Justice; Unjust

Gain; Equitable Remedies; Change of Position; Comparative Private Law.

Introduction
The law of unjust enrichment occupies a vital position within modern private law as it seeks to
prevent one party from retaining benefits acquired without a lawful basis at the expense of another.
Unlike contract law, which is founded on consent, or tort law, which is grounded in wrongdoing,
unjust enrichment operates as an independent source of obligations based on principles of fairness
and justice. It addresses situations where neither agreement nor fault exists, yet the retention of a
benefit would be legally and morally unacceptable. As legal systems continue to evolve in response
to increasingly complex social and commercial relationships, the doctrine of unjust enrichment

has emerged as an essential corrective mechanism for restoring balance between parties.

At the heart of unjust enrichment lies the restorative principle, which emphasizes the reversal of
unjust transfers rather than the punishment of wrongful conduct or the compensation of loss. The
primary objective of this principle is to restore the claimant to the position they occupied prior to
the unjust enrichment by compelling the defendant to return or disgorge the benefit received. This
remedial focus distinguishes unjust enrichment from other branches of private law and underscores
its unique role in maintaining distributive fairness. The restorative principle reflects the
fundamental legal maxim that no person should be allowed to enrich themselves unjustly at the
expense of another, a concept that has been recognized across legal traditions and historical

periods.

The origins of the doctrine can be traced back to Roman law, particularly through various
condictiones that permitted recovery of benefits transferred without legal cause. These
foundational ideas were later absorbed into civil law systems and, over time, influenced the

development of unjust enrichment in common law jurisdictions. While civil law countries codified
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the doctrine within statutory frameworks, common law systems historically approached restitution
through fragmented remedies until the twentieth century, when unjust enrichment was
acknowledged as a distinct and coherent legal principle. Despite these differing historical
trajectories, the restorative objective remains central across jurisdictions, reinforcing the

universality of the principle.

In contemporary legal discourse, unjust enrichment has gained increased significance due to the
expansion of commercial transactions, digital economies, and cross-border dealings, where benefits
may be conferred mistakenly, involuntarily, or without clear contractual foundations. The
restorative principle serves as a crucial tool in resolving such disputes by ensuring that legal
outcomes align with substantive justice rather than formal technicalities. However, the application
of this principle is not without controversy. Courts often encounter difficulties in determining the
precise nature of enrichment, its connection to the claimant’s loss, and the appropriate extent of

restitution, particularly in complex or multi-party scenarios.

This research paper undertakes a critical study of the restorative principle of unjust enrichment with
the objective of evaluating its theoretical foundations, practical operation, and inherent limitations.
It seeks to analyze whether the restorative approach consistently achieves fairness or whether its
rigid application may, in certain circumstances, produce inequitable results. By examining judicial
interpretations, comparative legal perspectives, and scholarly debates, the paper aims to assess the
effectiveness of the restorative principle as a remedial framework and to explore the scope for
greater flexibility through equitable considerations. Ultimately, this! study contributes to a deeper
understanding of unjust enrichment as a dynamic doctrine that continues to shape the contours of

modern private law.

Unjust Enrichment: Doctrinal Framework
The doctrine of unjust enrichment constitutes a distinct and independent source of obligations

within private law. It operates on the foundational premise that no individual should be permitted

! Goff & Jones on the Law of Unjust Enrichment - leading textbook on unjust enrichment and restitution principles.
Goff & Jones on Unjust Enrichment — Cambridge Faculty press release (overview of 10th edition) Goff & Jones on
Unjust Enrichment info (Cambridge)
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to retain a benefit obtained at the expense of another where there is no legal justification for such
retention. Unlike contract law, which arises from mutual consent, or tort law, which is predicated
upon fault or wrongdoing, unjust enrichment is concerned primarily with the absence of a legal
basis for the transfer of a benefit. This doctrinal independence gives unjust enrichment a unique

role in addressing gaps left by other branches of private law.

Concept and Meaning of Unjust Enrichment

Unjust enrichment refers to a legal situation in which one party is enriched in circumstances that
the law considers unjust. Enrichment may take various forms, including the receipt of money,
goods, services, or the discharge of a legal obligation. Importantly, enrichment does not require
wrongful conduct by the defendant; rather, the focus lies on the outcome of the transaction and the
fairness of allowing the defendant to retain the benefit. The doctrine thus emphasizes restitution
over punishment or compensation.

The concept of injustice in unjust enrichment does not derive from moral wrongdoing alone but
from the absence of a recognized legal ground—such as a valid contract, gift, statutory entitlement,
or court order—that would otherwise justify the enrichment. Where such a basis is lacking, the

law intervenes to restore equilibrium between the parties.

Essential Elements of Unjust Enrichment
Most legal systems recognize four essential elements that must be established to succeed in a claim
for unjust enrichment:
1. Enrichment of the Defendant
The defendant must have received a measurable benefit. This benefit may be direct or
indirect and can include tangible or intangible advantages. Courts assess enrichment
objectively, focusing on whether the defendant’s position has improved as a result of the
claimant’s action or expense.
2. At the Expense of the Claimant
There must be a causal connection between the claimant’s loss and the defendant’s gain.
This requirement ensures that restitution is limited to cases where the enrichment is directly

linked to the claimant, thereby preventing overly remote or speculative claims.
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3. Absence of Legal Justification
The enrichment must lack a valid legal basis. Legal justification may arise from contract,
statutory authority, consent, or lawful obligation. Where such justification exists,
restitution is typically denied, even if the outcome appears unfair.

4. Unjust Retention of the Benefit
The enrichment must be unjust in the eyes of the law. Factors such as mistake, failure of
consideration, duress, undue influence, or absence of consent often render enrichment
unjust. This element introduces a normative assessment that distinguishes unjust

enrichment from mere enrichment.

Historical Evolution of the Doctrine

The doctrinal framework of unjust enrichment has its origins in Roman law, where specific
remedies known as condictiones enabled claimants to recover benefits transferred without legal
cause. These remedies laid the foundation for the modern understanding of restitution. Civil law
systems later incorporated these principles into codified statutes, providing structured and
predictable rules governing restitutionary claims.

In contrast, common law jurisdictions initially resisted recognizing unjust enrichment as a unified
doctrine. Instead, courts relied on fragmented causes of action such as quasi-contracts and implied
contracts. It was only in the twentieth century that unjust enrichment gained recognition as an
autonomous legal principle, largely through judicial decisions and scholarly contributions that
emphasized its conceptual coherence and remedial necessity.

Relationship with Restitution

Restitution serves as the primary remedial mechanism through which unjust enrichment is
addressed. The objective of restitution is not to compensate for loss or to punish wrongdoing but
to reverse the unjust gain acquired by the defendant. The measure of restitution is therefore typically
assessed by reference to the value of the enrichment rather than the extent of the claimant’s loss.
The close relationship between unjust enrichment and restitution underscores the restorative nature
of the doctrine. Restitutionary remedies may take the form of monetary repayment, return of

specific property, or the imposition of equitable remedies such as constructive trusts. This
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flexibility allows courts to tailor remedies to the specific circumstances of each case while
remaining faithful to the restorative principle.

Defenses and Limitations within the Framework

The doctrinal framework of unjust enrichment is tempered by recognized defenses that prevent the
mechanical application of restitutionary remedies. Common defenses include change of position,
estoppel, and statutory limitations. These defenses acknowledge that, in certain situations,
compelling restitution may itself result in injustice. By incorporating such limitations, the

doctrine balances the restorative objective with considerations of fairness and legal certainty.

Restorative Principle: Concept and Foundation

The restorative principle constitutes the normative and remedial core of the law of unjust
enrichment. It reflects the fundamental legal idea that where a benefit has been transferred without
lawful justification, the appropriate legal response is not to punish the recipient or to compensate
the claimant for consequential loss, but to restore the parties to their original positions by
reversing the unjust transfer. This principle provides unjust enrichment with its distinctive

remedial identity and differentiates it from other branches of private law such as contract and tort.

Conceptual Meaning of the Restorative Principle

The restorative principle is premised on the notion of reversal of enrichment. It requires that the
defendant surrender the benefit unjustly received, thereby eliminating the imbalance created by
the unjust transfer. The emphasis lies on the defendant’s gain rather than the claimant’s loss, which
marks a significant departure from compensatory models of liability. Restoration, in this context,
does not necessarily entail literal restoration of the exact benefit but aims at achieving an
equivalent position through restitutionary remedies.

This principle assumes particular importance in situations where no wrongful conduct can be
attributed to the defendant and no breach of contractual obligation has occurred. In such cases, the
restorative principle operates as a corrective mechanism, ensuring that unjust outcomes do not
persist merely due to the absence of fault or agreement. The focus on restoration reinforces the idea

that unjust enrichment is concerned with outcomes rather than conduct.
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Philosophical Foundations
The restorative principle is supported by several interrelated philosophical theories that provide its

moral and legal legitimacy.

Corrective Justice

Corrective justice offers the most influential theoretical foundation for the restorative principle.
According to this theory, justice requires the rectification of imbalances created through unjust
transfers between individuals. When one party is unjustly enriched at the expense of another,
corrective justice demands restoration to re-establish equilibrium. The restorative principle thus
functions as a means of correcting deviations from a normatively acceptable distribution of

resources.

Fairness and Moral Responsibility

The principle also draws upon broader notions of fairness and moral responsibility. Allowing a
person to retain benefits without legal justification undermines the ethical foundations of private
law. Restoration ensures that individuals do not profit from circumstances such as mistake, failure
of consideration, or involuntary transfers, thereby reinforcing public confidence in the legal

system’s commitment to fairness.?

Respect for Legal Entitlements

Another philosophical justification lies in the protection of legal entitlements. The restorative
principle respects the claimant’s entitlement to property or value that was transferred without
consent or legal basis. By compelling restitution, the law affirms the importance of autonomy and

voluntary exchange as cornerstones of private law.

Functional and Doctrinal Foundations
From a functional perspective, the restorative principle serves to clarify the purpose and scope of

unjust enrichment claims. It establishes restitution as the default remedy and provides guidance on

2 “Unjust enrichment as the basis of restitution — an overworked concept” by Steve Hedley, Legal Studies, Cambridge
University Press.
Avrticle summary on unjust enrichment theory Unjust enrichment as basis for restitution article
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the quantification of relief. Courts are directed to assess the extent of enrichment and to tailor
remedies accordingly, thereby enhancing predictability and coherence in judicial decision-making.
Doctrinally, the restorative principle reinforces the independence of unjust enrichment as a source
of obligations. By emphasizing restoration rather than compensation or punishment, it prevents the
conflation of unjust enrichment with tortious liability or contractual remedies. This distinction is
crucial for maintaining analytical clarity within private law and for avoiding overlapping or

inconsistent legal outcomes.

Distinction from Compensatory and Punitive Principles

The restorative principle must be clearly distinguished from compensatory and punitive principles.
Compensatory remedies aim to place the claimant in the position they would have occupied had
the wrongful act not occurred, often extending beyond the defendant’s gain. Punitive remedies, on
the other hand, seek to deter or punish misconduct. In contrast, the restorative principle is neutral
and non-punitive; it seeks only to eliminate unjust gain and restore equilibrium.

This distinction becomes particularly significant in cases where the claimant has suffered no
measurable loss, yet the defendant has obtained a benefit. In such situations, compensatory models
would fail to provide relief, whereas the restorative principle justifies restitution based solely on

unjust enrichment.

Limitations Inherent in the Principle

Despite its conceptual strength, the restorative principle is not absolute. Practical challenges arise
in determining the precise scope of restoration, particularly where benefits are indirect, non-
monetary, or have changed in value over time. Moreover, strict adherence to restoration may
produce inequitable results in cases where the defendant has acted in good faith or materially
altered their position in reliance on the benefit received.

To address these concerns, legal systems have developed defenses and limitations that temper the
application of the restorative principle. These mechanisms reflect the recognition that restoration

itself must be guided by equitable considerations and proportionality.

Significance in Modern Legal Systems
In contemporary private law, the restorative principle plays a critical role in addressing the
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complexities of modern transactions, including mistaken payments, failed contracts, and
unauthorized benefits. Its emphasis on reversing unjust gains aligns with the broader objectives of
legal certainty, fairness, and economic efficiency. As legal systems continue to adapt to evolving
social and commercial realities, the restorative principle remains a central and enduring feature of

the law of unjust enrichment.

Remedies Under the Restorative Principle

Remedies under the law of unjust enrichment are designed to give effect to the restorative
principle, which seeks to reverse unjust gains rather than compensate for loss or punish
wrongdoing. The central objective of these remedies is to strip the defendant of the benefit unjustly
obtained and to restore the claimant, as far as possible, to the position they occupied prior to the
enrichment. This remedial orientation distinguishes unjust enrichment from other branches of

private law and underscores its corrective and non-punitive character.

Nature of Restitutionary Remedies

Restitutionary remedies focus on the defendant’s gain rather than the claimant’s loss. The
measure of relief is therefore calculated by reference to the value of the enrichment retained by the
defendant. This approach reflects the core logic of the restorative principle: where no legal basis
exists for retention of a benefit, justice requires its return or equivalent disgorgement.
Restitutionary remedies may operate in both legal and equitable forms, allowing courts to tailor
relief to the circumstances of each case. While the guiding aim remains restoration, the form of
remedy adopted depends on factors such as the nature of the benefit, its traceability, and the conduct

of the parties.

Restitution of Specific Property

The most direct and ideal form of restoration occurs where the specific property unjustly
transferred can be returned to the claimant. This remedy is particularly appropriate in cases
involving tangible property, identifiable funds, or assets that have not been substantially altered or
dissipated. Restitution of specific property achieves the restorative objective with minimal
distortion, as it restores the claimant’s original entitlement in kind.

However, the availability of this remedy is limited by practical considerations. Where the property
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has been destroyed, consumed, or irreversibly transformed, courts must resort to alternative forms

of restitution that approximate restoration through monetary valuation.

Monetary Restitution

Monetary restitution represents the most common remedy under the restorative principle. Where
specific restoration is impossible or impractical, courts award a sum equivalent to the value of the
benefit unjustly received. The valuation of enrichment may be assessed at the time® of receipt or, in
appropriate cases, at the time of judgment, particularly where the benefit has appreciated in value.
This form of restitution raises complex issues regarding quantification, especially in cases
involving services rendered, non-monetary benefits, or indirect enrichment. Courts often adopt an
objective assessment of value, focusing on the market worth of the benefit rather than the

subjective gain perceived by the defendant.

Disgorgement of Profits

In certain circumstances, restitution under the restorative principle may extend to the disgorgement
of profits derived from the unjustly obtained benefit. Where the defendant has exploited the
enrichment to generate additional gains, justice may require surrender of those profits to prevent
unjust retention. This remedy reinforces the preventive function of unjust enrichment by ensuring
that defendants do not profit indirectly from benefits acquired without legal basis.

Disgorgement, however, remains controversial due to concerns that it may exceed mere restoration
and approach punitive outcomes. Courts therefore exercise caution in awarding profit-based
restitution, confining it to cases where the connection between the initial enrichment and

subsequent profits is clear and direct.

Equitable Remedies and Constructive Trusts
Equitable remedies play a significant role in effectuating the restorative principle, particularly
where legal remedies are inadequate. One of the most notable equitable responses to unjust

enrichment is the imposition of a constructive trust, whereby the defendant is deemed to hold the

3 Lipkin Gorman v. Karpnale Ltd [1991] 2 AC 548 (HL) — foundational English unjust enrichment case establishing
change of position defense.
Wikipedia case overview Lipkin Gorman v. Karpnale Ltd overview
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unjustly acquired property on trust for the claimant. This remedy is especially valuable where
assets are traceable and where mere monetary compensation would fail to achieve true restoration.
The constructive trust exemplifies the fusion of restitution and equity, enabling courts to respond
flexibly to complex enrichment scenarios. However, its use remains subject to doctrinal constraints

to prevent unjust interference with third-party rights or insolvency regimes.

Personal vs. Proprietary Remedies

Remedies under the restorative principle may be classified as personal or proprietary. Personal
remedies impose an obligation on the defendant to repay the value of the enrichment, while
proprietary remedies confer a direct interest in specific property. The choice between these
remedies has significant implications, particularly in insolvency contexts, where proprietary
claims may take priority over unsecured creditors.

Courts must therefore balance the restorative objective against broader policy considerations,
ensuring that the pursuit of restitution does not undermine commercial certainty or third-party

interests.

Limitations and Defenses Affecting Remedies

The availability and scope of restitutionary remedies are subject to recognized defenses that
moderate the application of the restorative principle. The defense of change of position is
particularly significant, as it protects defendants who have relied in good faith on the benefit
received and would suffer injustice if required to make full restitution. Other defenses, such as
estoppel and statutory limitation periods, similarly restrict remedial outcomes to prevent
disproportionate or unfair results.

These limitations highlight the inherently flexible nature of remedies under unjust enrichment,

demonstrating that restoration must be tempered by considerations of equity and proportionality.

Remedial Discretion and Judicial Role
Judicial discretion plays a critical role in shaping remedies under the restorative principle. Courts
must carefully assess the circumstances of each case to determine the most appropriate form and

extent of restitution. This discretionary function ensures that the restorative objective is pursued
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without sacrificing substantive justice.

Comparative Perspectives Civil Law Systems

In many civil law jurisdictions (e.g., France, Germany), unjust enrichment is codified. French law
under the Civil Code permits restitution when enrichment is without cause (sans cause) at another’s
expense. The focus remains restoration, but statutory provisions offer greater clarity on permissible

defenses and limitations.

Common Law Systems
England and other common law jurisdictions have adopted unjust enrichment as a general doctrine.
Although the restorative principle is widely recognized, courts often wrestle with its limits—

especially regarding change of position defenses or where enrichment is partial or indirect.

Mixed Systems
Countries with mixed jurisdictions (e.g., South Africa) combine civil and common law concepts,

offering rich case law on how restorative aims are balanced against equitable principles.

Critical Analysis of the Restorative Principle

The restorative principle forms the conceptual backbone of the law of unjust enrichment, offering
a clear and morally persuasive rationale for restitution. By requiring the reversal of unjust gains,
it seeks to re-establish equilibrium between parties without resorting to notions of fault,
punishment, or loss-based compensation. Despite its doctrinal elegance and normative appeal, the
restorative principle is not without significant limitations. A critical analysis reveals that while the
principle promotes coherence and fairness in theory, its application in practice often raises

complex legal, equitable, and policy concerns.

Strengths of the Restorative Principle

One of the primary strengths of the restorative principle lies in its moral legitimacy. The idea that

4 Lipkin Gorman v. Karpnale Ltd [1991] 2 AC 548 (HL) — foundational English unjust enrichment case establishing
change of position defense.
Wikipedia case overview Lipkin Gorman v. Karpnale Ltd overview
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no person should profit unjustly at another’s expense resonates strongly with fundamental notions
of justice. Restoration provides a principled response to unjust outcomes that fall outside the scope
of contract and tort law, thereby filling an important normative gap in private law.

The principle also contributes to doctrinal clarity and coherence. By focusing on the defendant’s
gain rather than the claimant’s loss, it establishes a distinct remedial framework that differentiates
unjust enrichment from compensatory regimes. This distinction allows courts to address cases of
mistaken payments, failed transactions, and involuntary transfers in a consistent and structured
manner.

Furthermore, the restorative principle promotes economic efficiency by preventing windfall gains.
Requiring the return of unjust benefits discourages opportunistic behavior and reinforces trust in
commercial and social transactions. Parties are less likely to exploit mistakes or legal gaps when

restitution is readily available.

Rigidity and Mechanical Application

Despite these strengths, a central criticism of the restorative principle is its potential rigidity. A
strict insistence on restoration may lead to outcomes that are formally correct but substantively
unjust. In some cases, compelling full restitution may impose disproportionate hardship on
defendants who acted in good faith and have materially changed their position in reliance on the
benefit received.

This rigidity becomes particularly problematic in complex transactions where enrichment is
indirect or distributed among multiple parties. The restorative principle struggles to accommodate
situations in which the causal link between the claimant’s loss and the defendant’s gain is
attenuated. Mechanical application in such contexts risks oversimplifying nuanced factual

realities.

Tension Between Restoration and Equity

Another significant challenge arises from the tension between the restorative principle and
equitable considerations. While unjust enrichment is often described as a neutral, outcome- based
doctrine, courts frequently invoke equitable defenses to temper restitutionary outcomes. The
recognition of defenses such as change of position, estoppel, and bona fide purchase reflects an

implicit acknowledgment that restoration alone cannot always achieve justice.
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This reliance on equity, however, exposes an internal inconsistency. If unjust enrichment is truly
governed by a strict restorative logic, the frequent resort to equitable discretion suggests that the
principle is incomplete. Critics argue that the restorative principle lacks an inherent mechanism

for balancing competing interests, thereby necessitating external corrective tools.

Quantification Difficulties

The practical application of the restorative principle also raises significant issues regarding
guantification of enrichment. Measuring the value of a benefit can be straightforward in cases
involving monetary transfers but becomes increasingly complex where services, improvements, or
non-monetary advantages are involved. Courts must decide whether to assess value objectively or
subjectively, and at what point in time the valuation should occur.

In cases where the benefit has appreciated or depreciated, rigid restoration may either
overcompensate the claimant or unfairly penalize the defendant. These difficulties highlight the

limitations of a purely restorative model in addressing dynamic and evolving forms of enrichment.

Overlap with Other Remedial Frameworks

Another criticism concerns the conceptual overlap between unjust enrichment and other remedial
regimes. In practice, courts sometimes blur the boundaries between restitution, compensation, and
equitable relief. Remedies such as constructive trusts and profit disgorgement may exceed simple
restoration and approach punitive or deterrent objectives.

This overlap undermines the conceptual purity of the restorative principle and raises concerns
about unpredictability. Where restitution begins to resemble compensation or punishment, the

distinctive identity of unjust enrichment is weakened.

Policy and Systemic Concerns

From a policy perspective, the restorative principle may conflict with broader systemic objectives,
particularly in insolvency and creditor-priority contexts. Proprietary restitutionary remedies
grounded in restoration may disrupt established insolvency frameworks by elevating certain
claimants over others. This raises questions about whether strict restoration should yield to
collective fairness and commercial certainty.

Moreover, excessive emphasis on restoration may discourage beneficial risk-taking or impose
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undue compliance burdens, particularly in fast-moving commercial environments.

Case Law Illustrations®

Judicial interpretation has played a decisive role in shaping the doctrine of unjust enrichment and
in defining the contours of the restorative principle. Through case law, courts have clarified the
circumstances in which enrichment is considered unjust, the scope of restitutionary remedies, and
the limitations imposed by equitable defenses. An examination of leading judicial decisions across
jurisdictions demonstrates how the restorative principle operates in practice and reveals the
challenges courts face in balancing doctrinal coherence with substantive justice.

Common Law Jurisdictions

In common law systems, the doctrine of unjust enrichment has largely evolved through judicial
decisions rather than legislative codification. Courts have consistently emphasized the restorative
objective of reversing unjust gains, while also recognizing the need for flexibility in appropriate
cases.

One of the landmark decisions illustrating the restorative principle is Fibrosa Spolka Akcyjna

v. Fairbairn Lawson Combe Barbour Ltd. In this case, a payment was made under a contract that
was later frustrated due to the outbreak of war. The House of Lords held that the money paid was
recoverable on the ground that the basis of the contract had failed. The decision reinforced the
restorative principle by requiring the return of the benefit unjustly retained, thereby preventing the
defendant from profiting from a transaction that could no longer be performed.

Similarly, in Pavey & Matthews Pty Ltd v. Paul, the court recognized unjust enrichment as an
independent basis of restitution. The claimant had performed work under an unenforceable
contract, and the court allowed recovery on a quantum meruit basis. The judgment emphasized that
restitution was justified not by contractual breach but by the defendant’s unjust enrichment at the
claimant’s expense, underscoring the restorative aim of restoring value conferred.

Another significant case is Lipkin Gorman v. Karpnale Ltd, where a law firm sought restitution of

money stolen by a partner and spent at a casino. The House of Lords allowed recovery on the basis

5 Mabhabir Kishore v. State of M.P. (1989 ALLMR Online) — Indian case discussing unjust enrichment and
restitution under quasi-contract principles.
NearLaw PDF summary Mahabir Kishore v. State of M.P. case summary
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of unjust enrichment but also recognized the defense of change of position. This case is particularly
important as it illustrates how the restorative principle is balanced against equitable considerations,

preventing restitution from operating harshly against innocent defendants.

Civil Law Jurisdictions

In civil law systems, case law operates within a codified framework but nonetheless plays a crucial
role in interpreting statutory provisions relating to unjust enrichment. Courts typically emphasize
restoration of patrimonial balance while adhering to legislative standards.

French jurisprudence on enrichissement sans cause provides a clear illustration of the restorative
principle. Courts have consistently required restitution where enrichment occurred without legal
cause, focusing on the restoration of the claimant’s patrimony rather than on the defendant’s
conduct. However, French courts have also demonstrated restraint by denying restitution where
alternative legal remedies are available, thereby maintaining the subsidiary nature of unjust
enrichment claims.

German courts, applying principles analogous to unjust enrichment, have similarly emphasized
restoration. Judicial decisions often involve meticulous assessment of whether a valid legal ground
exists for the enrichment and whether restitution would unjustly burden the defendant. This

structured approach reflects the civil law’s emphasis on doctrinal precision and legal certainty.

Indian Judicial Perspective

Indian courts have increasingly engaged with the concept of unjust enrichment, particularly in
cases involving restitution of payments made under mistake or without authority of law. While the
doctrine is not comprehensively codified, judicial decisions reflect a clear commitment to the
restorative principle.

In State of Madhya Pradesh v. Vyankatlal, the Supreme Court emphasized that the doctrine of
unjust enrichment prevents a party from retaining benefits obtained without lawful authority. The
Court underscored that restitution aims to restore the aggrieved party rather than to punish the
recipient, aligning closely with the restorative principle.

Similarly, in Mahabir Kishore v. State of Madhya Pradesh, the Supreme Court recognized unjust
enrichment as a general equitable principle applicable where the State had collected money without

legal basis. The decision highlighted that restitution is necessary to prevent unjust gain, reinforcing
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the restorative objective even in public law contexts.

Mixed and Comparative Jurisdictions

In jurisdictions with mixed legal traditions, courts have adopted a hybrid approach to unjust
enrichment. Decisions often combine the structured analysis characteristic of civil law with the
equitable discretion of common law. This approach allows courts to prioritize restoration while
remaining sensitive to fairness and policy considerations.

Comparative analysis of such cases demonstrates that while judicial methodologies differ, the
restorative principle remains the unifying theme. Courts consistently seek to reverse unjust
transfers and prevent windfall gains, even as they adapt the doctrine to local legal cultures and

institutional constraints.

Theoretical Debates
Should Restitution Be Strict or Flexible?
Scholars debate whether the restorative principle should be applied rigidly (ensuring predictable
returns of benefits) or flexibly (allowing equitable adjustments). Strictness promotes clarity but
risks injustice in complex cases; flexibility aligns with fairness but reduces predictability.

Relationship with Contract and Tort

Unjust enrichment occupies a distinct space from contract and tort remedies, yet overlaps
frequently occur. For example, where a contract fails, should restitution always apply, or should tort
principles (like reliance loss) inform outcomes? Some argue for a holistic remedial framework

integrating restitution, contract, and tort to reduce artificial boundaries.

Economic Analysis

From a law-and-economics perspective, the restorative principle may enhance efficient risk
allocation by ensuring parties bear the consequences of unjust enrichment. However, when
enforcement costs are high, or benefits are difficult to quantify, the economic efficiency of

restoration may diminish.

Page | 800


http://www.ijlar.com/

WWW.ijlar.com
Volume 3 Issue 1] Jan 2026 ISSN: 3049-043X

Policy Implications of the Restorative Principle of Unjust Enrichment
The restorative principle of unjust enrichment is not merely a theoretical construct; it carries
significant policy implications that influence legal certainty, fairness, economic efficiency, and
social trust. A critical understanding of these policy dimensions is essential for evaluating the
principle’s practical utility and for guiding legislative and judicial development.
1. Promoting Legal Certainty and Predictability
One of the foremost policy benefits of the restorative principle is that it provides a
predictable framework for resolving disputes involving unjust transfers of benefits. By
establishing restitution as the primary remedy, the principle allows parties to anticipate the
legal consequences of transfers made without legal justification. This predictability is
particularly important in commercial and contractual contexts, where multiple parties
interact under complex arrangements. Clear rules on when restitution is available reduce
litigation costs and encourage responsible behavior in transactions.
2. Reinforcing Fairness and Moral Legitimacy
The principle also serves a normative function by ensuring fairness in private law. By
preventing the retention of benefits obtained unjustly, the law upholds the ethical standard
that no party should profit at another’s expense without justification. This contributes to
public confidence in the justice system and reinforces societal expectations of fairness,
trust, and accountability in both personal and commercial dealings.
3. Economic Efficiency and Risk Allocation
From an economic perspective, the restorative principle facilitates efficient allocation of
risks in transactional relationships. When parties know that unjust gains must be returned,
they are incentivized to exercise care, avoid mistakes, and clarify contractual and legal
obligations. This promotes responsible behavior in economic exchanges and reduces the
likelihood of resource misallocation due to unintentional or unauthorized enrichmen
Moreover, the principle discourages opportunistic behavior, such as exploiting mistakes,
failures of contract, or unenforceable agreements for personal gain. By imposing a cost on

retaining unjust enrichment, the law helps maintain an efficient and equitable economic
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order.’

4. Balancing Competing Interests
Policy considerations also require balancing the interests of claimants, defendants, and
third parties. For example, strict application of the restorative principle may conflict with
the interests of innocent third parties who may have acquired the benefit from the enriched
party. Similarly, in insolvency contexts, restitutionary claims may disrupt established
creditor hierarchies. Judicial discretion and equitable defenses, such as change of position
and estoppel, are therefore essential to prevent undue hardship and maintain systemic
fairness.

5. Legislative and Regulatory Implications
The restorative principle has implications for legislative reform. Codification or
clarification of unjust enrichment law can enhance consistency, reduce litigation, and
provide clearer guidance on remedies, defenses, and valuation of enrichment. Legislatures
can codify standards for proportional restitution, permissible defenses, and the treatment of
indirect or complex enrichment, thereby bridging gaps that arise from reliance solely on
judicial discretion.
Furthermore, regulatory frameworks governing commercial, financial, or governmental
transactions can integrate the restorative principle to ensure that public funds, consumer
payments, or contractual resources are not retained without legal justification. This
integration strengthens both accountability and rule-of-law standards.

6. Social and Ethical Considerations
Beyond economic and legal policy, the restorative principle reinforces broader social
values. By emphasizing restitution over punishment, it aligns private law with ethical
norms that prioritize fairness, restoration, and prevention of unjust enrichment rather than
retaliation. This approach encourages trust in legal institutions and promotes cooperative

behavior, especially in commercial and public dealings.

% Rowe v Vale of White Horse DC [2003] EWHC 388 (Admin) — case on what constitutes enrichment and unjust
factor.
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Conclusion
The doctrine of unjust enrichment, anchored in the restorative principle, occupies a central position
in modern private law. Its fundamental aim—to reverse unjust gains and restore the claimant to
the position they would have occupied but for the enrichment—distinguishes it from other remedial
regimes such as contract and tort law. By focusing on the defendant’s gain rather than the claimant’s
loss, the restorative principle provides a coherent, morally compelling, and analytically distinct

framework for addressing situations where one party retains benefits without legal justification.

This research has demonstrated that the restorative principle serves multiple functions: it advances
corrective justice by rectifying imbalances created through unjust enrichment, promotes fairness
and moral legitimacy, supports economic efficiency, and reinforces trust in both private and
commercial interactions. Judicial interpretations across common law, civil law, and mixed
jurisdictions consistently emphasize restoration as the core objective, even while adapting

remedies to account for equitable defenses, practical limitations, and policy considerations.

The comparative analysis reveals that different legal traditions approach the restorative principle
in ways that reflect their historical and structural contexts. Civil law jurisdictions tend to prioritize
codification and predictability, focusing on the return of benefits based on absence of legal cause.
Common law jurisdictions, in contrast, rely on judicial innovation and equitable discretion,
allowing courts to tailor remedies to complex factual scenarios. Mixed legal systems illustrate the
possibility of harmonizing these approaches, blending doctrinal clarity with equitable flexibility.

Critical evaluation, however, exposes the limitations and challenges inherent in the principle. Strict
or mechanical application of restoration can, at times, produce inequitable outcomes, particularly
in cases involving good-faith recipients, indirect enrichment, or multi-party transactions.
Quantification difficulties, conceptual overlap with compensatory and punitive remedies, and
conflicts with insolvency and third-party rights further complicate its implementation. These
challenges underscore the need for a balanced, context-sensitive approach that preserves the core
objective of restitution while allowing judicial discretion and equitable moderation.
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From a policy perspective, the restorative principle carries broad implications. It enhances legal
certainty, fosters ethical and fair outcomes, promotes responsible behavior in commercial and

social exchanges, and informs legislative reform and regulatory frameworks.

In conclusion, the restorative principle of unjust enrichment is both doctrinally robust and socially
significant. Its effectiveness depends on a careful calibration between rigid doctrinal application
and flexible equitable considerations. To ensure that restitution consistently achieves substantive
justice, legal systems must continue to refine the scope of remedies, codify guiding principles where
appropriate, and clarify the role of defenses and limitations. By doing so, the law of unjust
enrichment can fulfill its dual promise: providing coherent, principled guidance to courts while

safeguarding fairness and equity in an increasingly complex legal and economic landscape.
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