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DISCLAIMER

The views and opinions expressed in the articles published in the Indian Journal of
Legal Affairs and Research are those of the respective authors and do not necessarily
reflect the official policy or position of the IJLAR, its editorial board, or its affiliated
institutions. The IJLAR assumes no responsibility for any errors or omissions in the
content of the journal. The information provided in this journal is for general
informational purposes only and should not be construed as legal advice. Readers
are encouraged to seek professional legal counsel for specific legal issues. The
IJLAR and its affiliates shall not be liable for any loss or damage arising from the

use of the information contained in this journal.
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Introduction

Welcome to the Indian Journal of Legal Affairs and Research (IJLAR), a
distinguished platform dedicated to the dissemination of comprehensive legal
scholarship and academic research. Our mission is to foster an environment where
legal professionals, academics, and students can collaborate and contribute to the
evolving discourse in the field of law. We strive to publish high-quality, peer-
reviewed articles that provide insightful analysis, innovative perspectives, and
practical solutions to contemporary legal challenges. The IJLAR is committed to
advancing legal knowledge and practice by bridging the gap between theory and

practice.
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Preface

The Indian Journal of Legal Affairs and Research is a testament to our unwavering
commitment to excellence in legal scholarship. This volume presents a curated
selection of articles that reflect the diverse and dynamic nature of legal studies today.
Our contributors, ranging from esteemed legal scholars to emerging academics,
bring forward a rich tapestry of insights that address critical legal issues and offer
novel contributions to the field. We are grateful to our editorial board, reviewers,
and authors for their dedication and hard work, which have made this publication
possible. It is our hope that this journal will serve as a valuable resource for
researchers, practitioners, and policymakers, and will inspire further inquiry and

debate within the legal community.
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Description

The Indian Journal of Legal Affairs and Research is an academic journal that
publishes peer-reviewed articles on a wide range of legal topics. Each issue is
designed to provide a platform for legal scholars, practitioners, and students to share
their research findings, theoretical explorations, and practical insights. Our journal
covers various branches of law, including but not limited to constitutional law,
international law, criminal law, commercial law, human rights, and environmental
law. We are dedicated to ensuring that the articles published in our journal adhere to
the highest standards of academic rigor and contribute meaningfully to the

understanding and development of legal theories and practices.
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Abstract
The illegal trade of human organs and the rise of transplant tourism have emerged as significant
global issues, particularly in developing countries such as India, where economic inequalities and
inadequate regulatory systems provide fertile ground for exploitation. India, with its advanced
medical facilities and comparatively lower healthcare costs, has become a prominent destination
for transplant tourism. However, the persistent gap between the demand for and the availability of
legally donated organs has fuelled the growth of illegal organ markets. This paper examines the
intersection of transplant tourism and the illegal organ trade in India, highlighting the associated
legal, social, and ethical challenges. It addresses the exploitation of vulnerable populations, the
involvement of unregulated medical practitioners, and the limitations of current legal frameworks
such as the Transplantation of Human Organs and Tissues Act, 1994. The study underscores the
importance of strengthening legal enforcement, promoting public education on organ donation,
and fostering international collaboration to combat organ trafficking and ensure ethical practices

in organ transplantation.

Ultimately, the paper emphasizes the importance of strengthening legal oversight, promoting
public awareness about organ donation, and improving the transparency of transplantation
procedures. Encouraging voluntary organ donation and building a robust national organ donation
system can significantly reduce the demand for illegal organs. In addition, enhanced cooperation
between law enforcement agencies, healthcare regulators, and international organizations is

necessary to combat cross-border organ trafficking. Addressing transplant tourism and illegal
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organ trade requires a comprehensive approach that balances medical advancement with ethical
responsibility and the protection of human dignity.

Keywords: Transplantation, Illegal Organ trade, Transplant Tourism, Organ donation, Medical

Tourism.

1. Introduction
Organ transplantation represents one of the most significant achievements in modern medical
science, offering a lifeline to individuals suffering from organ failure. However, despite these
advancements, the global demand for transplantable organs far exceeds the available supply,
creating opportunities for unethical practices such as transplant tourism and illegal organ trade.
These practices raise critical ethical, legal, and human rights concerns, particularly when they

involve the exploitation of vulnerable individuals for financial gain.

Transplant tourism refers to the phenomenon of patients traveling to other countries to undergo
organ transplants, often bypassing the legal and ethical safeguards that exist in their home
countries. India, with its advanced healthcare infrastructure, skilled medical professionals, and
lower medical costs, has become a major hub for transplant tourism. Unfortunately, alongside the
growth of medical tourism, illegal organ trade has flourished, driven by the increasing demand for
organs and the socio-economic disparities that make some individuals vulnerable to exploitation.
The intersection of these issues has made India a focal point in the global debate on the ethical

implications of organ transplantation.*

This research paper examines transplant tourism and the illegal organ trade in India, highlighting
the legal, socio-economic, and ethical dimensions of the issue. It also explores India’s framework
for regulating organ transplantation and provides policy recommendations to curb illegal practices,

ensuring that organ donation remains an ethical and voluntary act.

! Debra A. Budiani-Saberi & Francis L. Delmonico, Organ Trafficking and Transplant Tourism: A Commentary on
the Global Trade in Human Organs, 29 Am. J. Transplantation 925, 926 (2008).
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2. Concept of Transplant Tourism and lllegal Organ Trade

2.1 Transplant Tourism

Transplant tourism, as a form of medical tourism, involves patients traveling across borders to
receive organ transplants. The decision to seek transplant tourism often stems from long waiting
lists in the home country, prohibitive costs of legal transplant procedures, or both. This practice is
more prevalent in countries where waiting lists for organ transplants are extensive, such as the
United States, and in countries where the organ donation systems are underdeveloped. India, along
with other nations like Pakistan, China, and the Philippines, has emerged as a popular destination

for transplant tourists.?

Transplant tourism can often lead to the exploitation of vulnerable populations. In these countries,
some individuals, driven by extreme poverty or financial need, may be coerced or persuaded to
sell their organs. In many cases, these transactions occur outside the purview of the law, where
patients from wealthier countries receive organs that have been illegally obtained. These unethical
practices occur in part because of lax enforcement of existing medical regulations in countries like

India, where illegal organ markets can flourish undetected.

While transplant tourism can provide a solution for patients in desperate need of organs, it raises
several ethical concerns. The main issue is the exploitation of living donors, often from
disadvantaged backgrounds, who are coerced into selling their organs. This can lead to serious
medical complications for the donor, and in many cases, the donors are not fully aware of the long-
term consequences of organ donation. Additionally, transplant tourism contributes to the global
organ trafficking network, a criminal enterprise that thrives on the demand for organs and the

willing, yet often unknowing, participants in this illegal trade.®

2.2 lllegal Organ Trade

2 World Health Organization, Guiding Principles on Human Cell, Tissue and Organ Transplantation, 85 Bulletin of
the World Health Organization 955 (2007).

3 Michele Goodwin, Black Markets: The Supply and Demand of Body Parts, 25 Harv. J.L. & Pub. Pol'y 597, 602
(2002).
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The illegal organ trade involves the purchase and sale of human organs in violation of national
laws that regulate organ transplantation. In India, the illegal trade primarily involves kidneys, as
they are the most commonly transplanted organ and can be donated by living individuals. Organ
brokers play a crucial role in facilitating these illicit transactions by recruiting donors and matching
them with recipients, often for exorbitant fees. The trade often occurs in countries where the
demand for organs exceeds the available supply, and where enforcement of organ donation laws

is lax or absent.*

India has become one of the major centre’s for the illegal organ trade due to its large population,
high rates of poverty, and insufficient regulation in certain areas. Despite legal frameworks, such
as the Transplantation of Human Organs and Tissues Act (THOTA), which was enacted in 1994
to prevent the commercialization of organs, illegal organ trafficking continues to persist. Many
hospitals in India have been implicated in performing illegal transplantations, and reports of organ
trafficking rings involving doctors, brokers, and healthcare institutions have emerged over the
years. This situation highlights a significant gap in enforcement and regulation, where corrupt

practices undermine the legal framework and contribute to the flourishing of illegal organ trade.®

3. Legal Framework Governing Organ Transplantation in India
Removal, storage, and transplantation of human organs and prevent their commercialization. The
Act provides a legal framework for organ donation and transplantation, with the primary goal of
ensuring that organs are donated voluntarily and without financial incentives. It also sets out the
procedures for organ donation from both living and deceased donors, with the intention of curbing
the illegal sale of organs.®Indian legal framework for regulating organ transplantation is governed
by the Transplantation of Human Organs and Tissues Act (THOTA), 1994, which aims to regulate
the

3.1 Key Provisions of THOTA

4 Yosuke Shimazono, The State of the International Organ Trade, 85 Bull. World Health Org. 955 (2007).

5 Francis L. Delmonico, The Implications of Organ Trafficking and Transplant Tourism, 9 Curr. Opin. Organ
Transplant 114, 116 (2009).

® Transplantation of Human Organs and Tissues Act, No. 42 of 1994 (India).
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The THOTA Act regulates organ donation in India and allows for the transplantation of organs
only under strict conditions. Under the Act, living donors are limited to donating organs to close
relatives, such as parents, children, spouses, and siblings. Donations from unrelated individuals
are allowed only after approval from an Authorization Committee, which ensures that the donation
is voluntary and not motivated by financial compensation. The Act also allows for organ donation
from deceased individuals, provided that the criteria for brain death are met. To further safeguard

against commercialization, the Act prohibits the sale or purchase of human organs.’

The Act also mandates the establishment of a national registry for organ transplants, to ensure
transparency and to prevent the abuse of the system. Despite these measures, enforcement has
remained a significant challenge, particularly in rural and underdeveloped areas, where organ
trafficking has often gone unnoticed. In addition to THOTA, the National Organ and Tissue
Transplant Organization (NOTTO) was established to coordinate organ donation and
transplantation efforts across India and improve the regulation of the process. However, the
success of a (NOTTO) in reducing transplant tourism and illegal organ trade has been limited by

institutional weaknesses and resource constraints.®

3.2 Challenges to Enforcement

Despite the establishment of a legal framework, illegal organ trade and transplant tourism continue
to thrive in India. One of the primary challenges to effective enforcement is the lack of sufficient
monitoring and regulatory oversight. Many hospitals, especially private medical centre’s, often
engage in unethical practices, including bypassing the requirements set forth in the THOTA Act.
The involvement of medical professionals and hospital staff in illegal activities, such as falsifying
donor relationships or facilitating organ purchases, further exacerbates the problem. Additionally,
the demand for organs often outpaces the supply, which fuels the illegal trade. When the legal
system is unable to meet the needs of patients in time, they may resort to transplant tourism and

illegal organ trade as a quick solution.®

" Michele Goodwin, The Market for Human Organs: The Intersection of Medical, Legal, and Ethical Issues, 26 J.
Law, Med. & Ethics 543, 548 (2007).

8 Transplantation of Human Organs and Tissues (Amendment) Act, No. 1 of 2011 (India).

9 National Organ and Tissue Transplant Organization, Annual Report (2019).
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4. Socio-Economic Factors Contributing to Illegal Organ Trade
India's socio-economic landscape plays a significant role in the persistence of illegal organ trade.
With a large population living below the poverty line, many individuals are susceptible to
exploitation by organ traffickers. The high levels of poverty, unemployment, and income
inequality make it difficult for many people to access basic healthcare, let alone afford life-saving
organ transplants. This creates a fertile ground for illegal organ trade, as individuals in financial
distress are often lured by the promise of large sums of money in exchange for their organs.'

4.1 Poverty and Exploitation

Organ brokers frequently target economically disadvantaged individuals, convincing them to sell
their organs in exchange for financial compensation. The donors, often from marginalized
communities, are offered a sum of money that they believe will alleviate their immediate financial
burdens. However, in most cases, the brokers provide only a fraction of the promised amount,
leaving the donors with little recourse once the transaction is completed. The long-term health
risks associated with organ donation, such as complications from surgery and the possibility of
kidney failure, are rarely communicated to the donors. As a result, many of these individuals
experience severe health complications after the donation, with no financial or medical support to

help them recover.!

4.2 Demand and Corruption

On the demand side, wealthy individuals, both domestic and foreign, contribute to the illegal organ
trade. The high cost of organ transplants in developed countries and the long waiting lists in many
medical systems push patients to seek alternative options abroad. Many transplant tourists travel
to countries like India, where the cost of medical procedures is much lower and where the
availability of organs is less regulated. This high demand for organs further fuels the illegal trade,
as recipients often pay exorbitant amounts of money to obtain organs from illicit sources.

Moreover, corruption within the medical community enables these illegal practices to continue

10 WHO, World Health Report 2008, 86 Bull. World Health Org. 257, 258 (2008).
11 Richard Titmuss, The Gift Relationship: From Human Blood to Social Policy 107 (1970).
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unchecked. Some doctors and hospital administrators, motivated by financial incentives, may turn
a blind eye to the illegal activities taking place under their roof.2

5. ROLE OF MEDICAL PROFESSIONALS AND HEALTHCARE INSTITUTIONS
Medical professionals and healthcare institutions play a critical role in ensuring the ethical and
legal conduct of organ transplantation. However, some healthcare professionals have been
complicit in facilitating illegal organ trade, either by directly participating in illicit transactions or
by failing to report unethical practices. In some instances, doctors and medical staff may
deliberately falsify documentation, such as donor-recipient relationships, to facilitate illegal organ
transplants. Hospitals, especially private clinics, may also be involved in the illegal trade by
operating outside the regulatory framework, accepting organ donations

6. CONCLUSION AND RECOMMENDATIONS

6.1 Conclusion

The issue of transplant tourism and illegal organ trade in India presents a complex intersection of
legal, ethical, and socio-economic challenges that must be addressed in order to safeguard human
rights, public health, and the integrity of medical systems. India, as a global hub for transplant
tourism, is at the centre of a burgeoning crisis in which individuals, often from wealthier nations,
travel to exploit the country's relatively low medical costs and more lenient regulatory
environment. While India’s medical infrastructure is world-class, and the legal framework for
organ donation—especially under the Transplantation of Human Organs and Tissues Act
(THOTA)—aims to prevent the commercialization of human organs, there remain significant gaps

in enforcement and public awareness that facilitate illegal practices.®

Despite regulatory efforts, the illegal organ trade persists, fuelled by socio-economic disparities, a
high demand for transplantable organs, and the exploitation of vulnerable populations. Individuals

from economically disadvantaged backgrounds in India, often in desperation, are coerced into

12 Debra A. Budiani-Saberi, Transplant Tourism and Organ Trafficking in India, 13 Med. Health Care & Phil. 199
(2010).

13 Debra A. Budiani-Saberi & Francis L. Delmonico, Organ Trafficking and Transplant Tourism: A Commentary on
the Global Trade in Human Organs, 29 Am. J. Transplantation 925, 926 (2008).
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selling their organs by brokers, resulting in a cycle of exploitation that undermines the ethics of
organ transplantation. The demand for organs, coupled with India’s weak enforcement of organ
trafficking laws, contributes to the rise of transplant tourism, where patients from abroad seek out

illegal transplant procedures in the country.*

The commercialization of organ donation and trafficking also raises significant ethical concerns.
It places undue pressure on individuals, often from marginalized communities, to make life-
altering decisions without fully understanding the medical risks involved. Moreover, transplant
tourism has a broader impact on the global organ transplant system, potentially distorting the
allocation of organs and exacerbating the issue of organ scarcity. With the lack of international
cooperation, transplant tourism and illegal organ trade continue to thrive, often without facing

adequate legal repercussions.’®

6.2 Recommendations

While India’s legal framework, including the Transplantation of Human Organs and Tissues Act,
has made significant strides in curbing illegal organ trade, there is still much to be done. The
following recommendations aim to strengthen the enforcement of existing laws, address socio-
economic inequalities that drive organ trafficking, and promote ethical practices in organ

transplantation.

6.2.1 Strengthening Enforcement of Existing Laws

India must improve the enforcement of the Transplantation of Human Organs and Tissues Act and
related regulations. This includes enhancing the monitoring of transplant procedures, ensuring
strict penalties for those involved in the illegal trade of organs, and increasing the transparency of
organ donation systems. The role of National Organ and Tissue Transplant Organization (NOTTO)
should be strengthened to provide better oversight and coordination, particularly at the regional

level. Moreover, health authorities should audit private and public hospitals more rigorously to

14 Michele Goodwin, Black Markets: The Supply and Demand of Body Parts, 25 Harv. J.L. & Pub. Pol'y 597, 602
(2002).

15 World Health Organization, Guiding Principles on Human Cell, Tissue and Organ Transplantation, 85 Bulletin of
the World Health Organization 955 (2007).
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prevent the circumvention of legal processes. The government must create specialized units within
law enforcement agencies to investigate and dismantle illegal organ trafficking rings and hold

those accountable, including healthcare professionals complicit in illicit practices.*®

6.2.2 Public Awareness and Education

One of the main reasons organ trafficking continues unabated is the lack of awareness among the
general public, especially among vulnerable communities. Public education campaigns are
essential to combat myths about organ donation and to inform people of their rights and risks
associated with illegal transactions. Education programs should be directed at the rural poor, who
are most at risk of being exploited by traffickers. Furthermore, raising awareness among healthcare
professionals and the general public about the ethical considerations of organ donation can help

curb the normalization of illicit practices.’

Additionally, there is a need to change societal attitudes toward organ donation. Public awareness
campaigns, led by government bodies or NGOs, should encourage voluntary and altruistic organ
donation and address the ethical, medical, and legal risks associated with the commercial sale of
organs. Education should also emphasize that organ donation is a gift relationship and that no one

should be coerced or manipulated into selling their organs.8

6.2.3 Addressing Socio-Economic Inequality

The high levels of poverty in India contribute significantly to the prevalence of illegal organ trade.
As such, improving the socio-economic conditions of vulnerable populations is an integral part of
addressing this issue. Measures to alleviate poverty, improve access to healthcare, and reduce
income inequality would help reduce the desperation that leads people to sell their organs.
Additionally, providing better access to safe and legal organ donation options will help eliminate
the need for individuals to engage in illegal transactions.®

16 Yosuke Shimazono, The State of the International Organ Trade, 85 Bull. World Health Org. 955 (2007).

17 Francis L. Delmonico, The Implications of Organ Trafficking and Transplant Tourism, 9 Curr. Opin. Organ
Transplant 114, 116 (2009).

18 World Health Organization, Guiding Principles on Human Cell, Tissue and Organ Transplantation, 85 Bulletin of
the World Health Organization 955, 957 (2007).

19 Richard Titmuss, The Gift Relationship: From Human Blood to Social Policy 107 (1970).
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Government programs aimed at economic empowerment, such as skill development and
employment generation initiatives, would provide alternatives to organ donation as a means of
financial relief. As long as individuals are driven by financial necessity, organ trafficking will
remain a lucrative criminal enterprise. Reducing the financial vulnerability of certain populations

will reduce the appeal of traffickers who exploit poverty for profit.2°

6.2.4 International Cooperation

The issue of transplant tourism and illegal organ trade cannot be solved by India alone. Given that
transplant tourism is a global problem, international cooperation is crucial for combating this issue.
India should work with international organizations like the World Health Organization (WHO),
United Nations Office on Drugs and Crime (UNODC), and other stakeholders to develop
comprehensive frameworks for addressing transplant tourism and organ trafficking. This includes
creating international databases to track the movement of organs and the individuals involved, and
fostering legal cooperation between countries to prevent cross-border trafficking.?

Countries involved in transplant tourism should establish stricter policies to prevent their citizens
from traveling abroad to purchase organs illegally. International cooperation can also help to
standardize organ transplantation laws across nations and create a global system for ethical organ

allocation.?

6.2.5 Promoting Deceased Organ Donation

One of the most effective ways to address the shortage of transplantable organs is to promote
deceased organ donation in India. While living donations are still the most common form of organ
transplantation, deceased donation offers a significantly larger pool of available organs and can
help alleviate the pressure on the living donation system. India’s legal framework already allows
deceased organ donation, but public reluctance remains an obstacle. To promote deceased

donation, the government should provide incentives for families to consider organ donation upon

20 Debra A. Budiani-Saberi, Transplant Tourism and Organ Trafficking in India, 13 Med. Health Care & Phil. 199
(2010).

2L Paul A. N. Salgado, The Ethics of Organ Transplantation and the Role of the State, 29 J. Health & Human Rights
20, 23 (2011).

22 Robert D. Truog, Ethical Issues in Organ Transplantation, 155 Arch. Intern. Med. 473 (1995).
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their loved one’s death and create an environment where families feel comfortable consenting to
such donations.?

Strengthening the hospital infrastructure for organ procurement, offering better training for
healthcare providers in handling deceased donor cases, and promoting ethical standards for organ
donation are critical components of this strategy. Additionally, the government can work to
improve the communication between hospitals, families, and transplant organizations to ensure
that available organs are allocated to the most in-need patients in a transparent and ethical

manner.2*

6.2.6 Addressing Corruption in Healthcare Institutions

One of the underlying causes of illegal organ trade in India is the corruption that exists within
some healthcare institutions. Corrupt practices, such as falsifying donor-recipient relationships or
accepting bribes for facilitating illegal transplant procedures, have undermined the integrity of the
organ transplantation system. To address this, it is essential for the Indian government to
implement stronger regulations on medical institutions, with heavy penalties for any hospital found
to be complicit in illegal organ trade. The government should ensure that whistle blowers within
the medical community are protected and that hospitals are routinely audited to maintain
transparency.?

Additionally, healthcare professionals should be better trained in medical ethics and the laws
surrounding organ transplantation. By instilling a strong ethical framework within the medical
community, the government can reduce the likelihood of medical practitioners becoming involved

in illegal organ trading.?®

6.3 Final Thoughts
While India has made strides in regulating organ donation and transplantation, the issue of
transplant tourism and illegal organ trade remains a serious concern. Addressing this issue requires

a multi-pronged approach involving law enforcement, public education, and socio-economic

23 World Health Organization, World Health Report 2008, 86 Bull. World Health Org. 257, 258 (2008).

24 Goodwin, Michele, Transplant Tourism: A Public Health and Human Rights Dilemma, 10 Global Health Action
39, 42 (2010).

2 World Medical Association, Declaration of Istanbul on Organ Trafficking and Transplant Tourism (2008).

26 \World Medical Association, Statement on Human Organ and Tissue Donation, 62 World Med. Assoc. J. 27 (2012).
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reforms. It is essential to strengthen the legal framework, promote ethical medical practices, and
ensure that vulnerable populations are not exploited. Only through a concerted effort by the
government, healthcare institutions, and international bodies can we hope to mitigate the

exploitation that accompanies transplant tourism and the illegal organ trade.
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