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Introduction

Welcome to the Indian Journal of Legal Affairs and Research (IJLAR), a
distinguished platform dedicated to the dissemination of comprehensive legal
scholarship and academic research. Our mission is to foster an environment where
legal professionals, academics, and students can collaborate and contribute to the
evolving discourse in the field of law. We strive to publish high-quality, peer-
reviewed articles that provide insightful analysis, innovative perspectives, and
practical solutions to contemporary legal challenges. The IJLAR is committed to
advancing legal knowledge and practice by bridging the gap between theory and

practice.
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Preface

The Indian Journal of Legal Affairs and Research is a testament to our unwavering
commitment to excellence in legal scholarship. This volume presents a curated
selection of articles that reflect the diverse and dynamic nature of legal studies today.
Our contributors, ranging from esteemed legal scholars to emerging academics,
bring forward a rich tapestry of insights that address critical legal issues and offer
novel contributions to the field. We are grateful to our editorial board, reviewers,
and authors for their dedication and hard work, which have made this publication
possible. It is our hope that this journal will serve as a valuable resource for
researchers, practitioners, and policymakers, and will inspire further inquiry and

debate within the legal community.

Page | 6


http://www.ijlar.com/

WWW.ijlar.com Volume1 Issue 2 | Aug 2024

Description

The Indian Journal of Legal Affairs and Research is an academic journal that
publishes peer-reviewed articles on a wide range of legal topics. Each issue is
designed to provide a platform for legal scholars, practitioners, and students to share
their research findings, theoretical explorations, and practical insights. Our journal
covers various branches of law, including but not limited to constitutional law,
international law, criminal law, commercial law, human rights, and environmental
law. We are dedicated to ensuring that the articles published in our journal adhere to
the highest standards of academic rigor and contribute meaningfully to the

understanding and development of legal theories and practices.
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Abstract

The governance of Al, and now generative
Al, is becoming a significant issue of concern
for intellectual property law and legal
regulators across the world. This article
addresses this from the perspective of how
the law responds when it is perceived as an
obstacle to technological development and

progress. It demonstrates, through the

LLLB. 5" Sem, Jamia Millia Islamia, New Delhi

example of ‘safe harbour’, the ease with
which the legal rights of copyright holders
were compromised for technological
progress, the problems and public backlash
this led to, and how this can be seen to be
reflected in a more cautious approach being
taken now by some legislators against further
weakening the rights of copyright holders in
the name of generative Al technology. As a
case study of copyright law’s reaction to
challenges posed by the internet and Al
technology, it re-affirms the law’s role as a
fundamental safeguard of basic rights and the
often necessary requirement for it to provide
creative and proactive ways to ensure society
can enjoy the benefits of technological
progress while protecting our normative and

practical liberties.
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Laws in India

The rapid advancement of technology has transformed the way we live, work, and
communicate. This digital revolution has brought new opportunities for innovation, creativity,
and economic growth, but it has also raised complex legal and ethical questions, particularly
in the realm of Intellectual Property (IP) law. In India, where technology is a driving force for
development, the interplay between emerging technologies and the existing IP legal framework
presents unique challenges and opportunities?. As India aspires to become a global leader in
technology and innovation, it is essential to address these challenges and harness the potential

of technology to strengthen the country’s IP regime.

This article explores the intersection of technology and IP law in India, analyzing the impact
of emerging technologies such as Artificial Intelligence (Al), machine learning, blockchain,
biotechnology, and digital platforms on the current IP legal framework. It also highlights the
gaps in the existing laws, examines global trends, and provides recommendations for updating

India’s IP policies to keep pace with technological advancements.

1. Overview of Intellectual Property Law in India
Intellectual Property (IP) law refers to a set of legal rights that protect creations of the mind,
including inventions, literary and artistic works, symbols, names, and images used in
commerce. The primary objective of IP law is to promote creativity, innovation, and investment
by granting creators exclusive rights over their creations. In India, IP laws are governed by
several statutes, including:
1. The Patents Act, 1970° (amended in 2005): Governs the protection of inventions and
grants patent rights for new, non-obvious, and industrially applicable inventions.
2. The Copyright Act, 1957 (amended in 2012): Protects original literary, artistic, and
musical works, including digital and multimedia content.
3. The Trademarks Act, 1999: Provides protection for trademarks, brand names, logos,
and service marks used in business.

4. The Designs Act, 2000: Protects aesthetic designs and shapes of products.

2 Nilesh Zakharias, ‘Patents and The Indian Pharmaceutical Industry — Intellectual Property — India’
(Mondag.com, 2019) available at: https://www. Mondag.com/india/patent/865888/patents-and-the-indian-
pharmaceutical-industry (assessed on October 16, 2021)

3 The Patents Act, 1970 (act no.30 of 1970)
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5. The Semiconductor Integrated Circuits Layout-Design Act, 2000: Regulates the
protection of the layout designs of semiconductor chips.

6. The Geographical Indications of Goods (Registration and Protection) Act, 1999:
Protects goods that have a specific geographical origin and possess qualities or a
reputation due to that origin.

These laws, along with relevant international agreements such as the Agreement on Trade-
Related Aspects of Intellectual Property Rights (TRIPS), form the backbone of India’s IP
regime. However, the advent of new technologies has exposed several limitations and

ambiguities in these laws, necessitating reforms to address the evolving landscape.

2. Emerging Technologies and Their Impact on Intellectual Property Law
Emerging technologies such as Artificial Intelligence (Al), machine learning, blockchain,
biotechnology, 3D printing, and digital content platforms have challenged traditional IP
concepts and frameworks. The following sections discuss the impact of these technologies on
different facets of IP law in India.

2.1. Artificial Intelligence (Al) and Machine Learning*

Al and machine learning are transforming industries by automating tasks, generating content,
and enhancing decision-making processes. Al-generated works, such as art, music, and
literature, raise fundamental questions about authorship, ownership, and rights under copyright
law. Since traditional IP laws are based on the premise of human authorship and creativity,
they do not clearly define the rights of Al-created works. Key issues include:

e Authorship and Ownership: If an Al system autonomously creates a piece of art or
invents a new product, who should be considered the author or inventor? The current
Copyright Act and Patents Act in India only recognize human authorship and do not
provide for non-human entities as creators.

« Patentability of Al-Generated Inventions: Al is increasingly being used to design
new molecules, drugs, and engineering solutions. Should these inventions be patentable
if they are generated without human intervention? The lack of clear guidelines on this

issue in the Indian Patents Act creates uncertainty for innovators and investors.

4 Vipin Mathur, “Patenting of Pharmaceuticals: An Indian Perspective”30 IJDDR (2012)
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o Liability and Enforcement: In cases where Al systems infringe on existing IP rights,
determining liability—whether it lies with the developer, user, or Al system itself—
becomes complex.
Addressing these issues requires a nuanced approach that balances the need to protect human

creativity while acknowledging the growing role of Al in innovation.

2.2. Blockchain Technology®

Blockchain technology, known for its decentralized and immutable ledger, has significant
implications for IP law, particularly in the areas of copyright, trademark, and licensing. Key
challenges and opportunities include:

e Smart Contracts for IP Licensing: Blockchain can be used to automate IP licensing
through smart contracts, which execute automatically when predefined conditions are
met. This technology can enhance transparency and reduce transaction costs, but it also
raises questions about the enforceability of such contracts under existing contract law.

e Protecting Copyrighted Works: Blockchain can be used to create a digital ledger of
copyrighted works, ensuring that ownership and licensing rights are accurately
recorded. However, integrating blockchain with traditional copyright registration
systems requires legal recognition and policy alignment.

e Trademark and Domain Name Disputes: With the rise of decentralized domain name
systems (DDNS) based on blockchain, traditional trademark laws may struggle to
address disputes over domain names, as these systems are not governed by centralized
authorities like ICANN.

2.3. Biotechnology and Genetic Engineering
Biotechnology and genetic engineering have opened new frontiers in medicine, agriculture,
and environmental science. However, these advancements pose complex challenges for the
Indian IP framework, particularly in the area of patents:
o Patentability of Genetic Material: The Patents Act, 1970, prohibits the patenting of
naturally occurring substances, but what about genetically modified organisms (GMOSs)
or synthetic biology inventions? Defining the boundaries of what constitutes a
patentable biotechnology invention is crucial to encourage innovation while preventing

monopolistic control over essential genetic resources.

5 https://ipindia.gov.in/about-us.html
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Access and Benefit-Sharing: The use of traditional knowledge and genetic resources
from indigenous communities raises ethical and legal issues. India’s Biological
Diversity Act, 2002, seeks to protect the rights of indigenous communities, but aligning

it with the Patents Act and international IP norms remains a challenge.

2.4. Digital Platforms and Copyright Infringement

The proliferation of digital content platforms, including social media, streaming services, and

user-generated content platforms, has significantly impacted copyright law. Key issues include:

Content Ownership and Licensing®: Digital platforms enable widespread distribution
of copyrighted works, making it challenging to track ownership and enforce licensing
agreements. Copyright owners often struggle to prevent unauthorized use of their
works, and existing copyright laws are inadequate to address these challenges.

Digital Rights Management (DRM): While DRM technologies can protect digital
content, they can also conflict with the principles of fair use and user rights. Indian
copyright law does not comprehensively address the balance between DRM and user

rights, leading to ambiguity in enforcement.

2.5. 3D Printing

3D printing technology, which allows the creation of physical objects from digital designs, has

the potential to disrupt traditional manufacturing industries. However, it also raises significant

IP concerns:

Copyright and Design Rights: If a 3D printer is used to create a replica of a patented
product or a copyrighted design, who is liable for infringement—the designer of the
digital file, the owner of the printer, or the manufacturer? The existing IP laws in India
do not provide clear answers.

Enforcement and Monitoring: 3D printing makes it easy to produce counterfeit
goods, making it difficult to monitor and enforce IP rights. Strengthening the IP

enforcement framework is essential to prevent the misuse of this technology.

6 Marion Motari, “The Role of Intellectual Property Rights on access to Medicine”” BMC Public Health 490 (2021)
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3. Challenges Posed by Emerging Technologies to India’s IP Laws

The challenges posed by emerging technologies to India’s IP laws can be summarized as

follows:

Lack of Clarity on Al-Generated Works: The existing IP laws do not provide clarity
on the ownership, authorship, and patentability of Al-generated works and inventions.
Enforcement Issues: Digital platforms and decentralized technologies like blockchain
complicate the enforcement of IP rights, making it difficult to track and address
infringements.

Balancing Innovation and Regulation: The rapid pace of technological change makes
it difficult for policymakers to strike a balance between encouraging innovation and
regulating the misuse of IP.

Global Harmonization: India’s IP laws need to be harmonized with international
norms and best practices to ensure that the country remains competitive in the global

technology landscape.

4. Opportunities for Reform and Policy Recommendations

To address these challenges and harness the potential of emerging technologies, India needs to

undertake comprehensive IP law reforms. Key recommendations include:

1.

Updating IP Laws to Recognize Al and Machine-Generated Works: The Copyright
Act and Patents Act should be amended to provide clear guidelines on the ownership
and protection of Al-generated works.

Integrating Blockchain for IP Protection and Licensing: The legal recognition of
blockchain-based smart contracts and digital ledgers can enhance IP protection and
licensing efficiency.

Strengthening Enforcement Mechanisms: Leveraging technology such as Al and
blockchain to monitor and enforce IP rights can help combat digital piracy and
counterfeiting.

Promoting Public Awareness and Capacity Building: Educating stakeholders,
including creators, innovators, and law enforcement agencies, about the implications of
new technologies on IP law is essential.

Global Collaboration and Harmonization: India should actively participate in
international IP forums to align its IP laws with global standards and address cross-

border IP issues.
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5. Conclusion
The intersection of technology and intellectual property law in India presents both challenges
and opportunities. While emerging technologies have the potential to transform innovation and

creativity, they also expose the limitations of the existing IP legal framework.

Emerging Technologies and Their Impact on Intellectual Property Law
The rapid advancement of technology has revolutionized various aspects of life, from the way
we communicate to how we conduct business. Emerging technologies such as Atrtificial
Intelligence (Al), blockchain, biotechnology, and 3D printing are reshaping industries and
redefining the landscape of innovation. As these technologies evolve, they bring forth unique
challenges and opportunities for Intellectual Property (IP) law. Understanding the impact of
these technologies on existing IP frameworks is crucial for policymakers’, businesses, and
creators alike. This section delves into how emerging technologies challenge traditional 1P
concepts and the implications for legal protections.

1. Artificial Intelligence (Al) and Machine Learning
Al and machine learning have made significant strides in recent years, automating tasks,
generating creative content, and even making decisions. However, the rise of Al presents

fundamental questions regarding authorship, ownership, and rights under copyright law.

1.1. Authorship and Ownership

Under traditional copyright law, authorship is limited to human creators. This raises the
question: Who owns the rights to a work created by an Al system? If an Al generates a piece
of art, writes a novel, or composes music, the existing legal framework does not clearly define
whether the Al itself, its developer, or the user is the rightful owner of that work. The Copyright
Act of 1957 in India does not recognize non-human authors, leaving a significant gap that needs

to be addressed.

1.2. Patentability of Al-Generated Inventions
Al's capabilities extend beyond creating artistic works to generating inventions and solutions.

For instance, Al algorithms can analyze vast datasets to identify new drug formulations or

" Novartis AG vs. Union of India (UOI) and Ors. 1 Apr. 2013
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engineering solutions. However, the Indian Patents Act does not explicitly clarify the
patentability of inventions generated autonomously by Al. This uncertainty complicates the
patent application process, as applicants must navigate the traditional requirement of human

inventorship.

1.3. Liability and Enforcement
In cases where Al systems infringe upon existing IP rights, determining liability becomes a
complex issue. Is the developer of the Al system liable for infringement, or is it the user?
Existing IP laws do not adequately address these scenarios, leading to challenges in
enforcement and accountability.

2. Blockchain Technology

Blockchain technology, known for its decentralized and secure nature, has significant

implications for IP law, particularly in the realms of copyright, trademarks, and licensing.

2.1. Smart Contracts for IP Licensing

Blockchain can facilitate the creation of smart contracts, which are self-executing contracts
with the terms directly written into code. For IP licensing, smart contracts can automate
licensing agreements and payments, making the process more efficient. However, the legal
status of smart contracts remains ambiguous in many jurisdictions®, including India, raising

questions about their enforceability and recognition under existing contract law.

2.2. Protecting Copyrighted Works

Blockchain can serve as a digital ledger that records ownership and licensing rights for
copyrighted works. By providing a transparent and immutable record of ownership, blockchain
technology can help creators assert their rights and track the use of their works. However,
integrating blockchain with traditional copyright registration systems will require significant

legal and administrative reforms.

2.3. Trademark and Domain Name Disputes
With the emergence of decentralized domain name systems (DDNS) based on blockchain,

traditional trademark laws face challenges. DDNS can create domains that are not governed by

8 Ranbaxy Laboratories Ltd. VS. Pfizer Health AB (2007)
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centralized authorities, complicating trademark disputes. This necessitates the development of
new legal frameworks that can address these unique challenges while protecting trademark

rights.

3. Biotechnology and Genetic Engineering
Biotechnology and genetic engineering have opened new avenues in medicine, agriculture, and

environmental science, but they also pose complex challenges for IP law.

3.1. Patentability of Genetic Material

The Indian Patents Act prohibits the patenting of naturally occurring substances. However, the
patentability of genetically modified organisms (GMOs) and synthetic biology inventions
raises critical questions. Determining what constitutes a patentable invention in biotechnology
requires careful consideration of ethical implications and the balance between encouraging

innovation and preventing monopolistic control over essential genetic resources.

3.2. Access and Benefit-Sharing

The use of traditional knowledge and genetic resources from indigenous communities raises
ethical and legal challenges. The Biological Diversity Act, 2002, seeks to protect the rights of
these communities, but aligning it with the Patents Act and international norms presents
difficulties. There is a need for legal mechanisms that ensure fair access and benefit-sharing

for indigenous communities while promoting biotechnological advancements.

4. Digital Platforms and Copyright Infringement

The rise of digital content platforms, including social media, streaming services, and user-
generated content platforms, has profoundly affected copyright law.

4.1. Content Ownership and Licensing

Digital platforms facilitate the widespread distribution of copyrighted works, complicating the
tracking of ownership and enforcement of licensing agreements. Copyright owners often find
it challenging to prevent unauthorized use of their works, as existing copyright laws may not

adequately address the unique issues posed by digital distribution.
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4.2. Digital Rights Management (DRM)

While Digital Rights Management technologies can protect digital content, they may conflict
with fair use principles. In India, the Copyright Act does not comprehensively address the
balance between DRM and user rights, leading to ambiguity in enforcement. As digital content
becomes increasingly prevalent, policymakers must consider how to balance the interests of

copyright owners with those of users.

5. 3D Printing

3D printing technology, which enables the production of physical objects from digital files,

presents unique challenges for IP law.

5.1. Copyright and Design Rights

3D printers can easily replicate patented products or copyrighted designs, raising questions
about liability for infringement. The existing IP laws do not clearly outline who is responsible
for infringement when a 3D printer is used to create a replica of a protected work. Clarifying
these issues is essential to protect the rights of creators while enabling innovation in

manufacturing.

5.2. Enforcement and Monitoring
The ease of producing counterfeit goods through 3D printing complicates the enforcement of
IP rights. Strengthening the enforcement framework is critical to prevent the misuse of this

technology and protect the interests of creators and innovators.

6. Conclusion
Emerging technologies such as Al, blockchain, biotechnology, digital platforms, and 3D
printing are reshaping the IP landscape in India. While they offer unprecedented opportunities
for innovation and creativity, they also present significant challenges to existing IP laws.
Addressing these challenges requires a comprehensive approach that adapts current legal
frameworks to accommodate new technologies, fosters innovation, and protects the rights of
creators. Policymakers must collaborate with industry stakeholders, legal experts, and
technologists to develop a robust IP regime that balances the interests of innovation with the

protection of intellectual property rights.
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Overview of Intellectual Property Law in India

Intellectual Property (IP) law in India encompasses a variety of legal rights that protect the
creations of the mind, including inventions, literary and artistic works, symbols, names, and
images used in commerce. The primary objective of IP law is to foster innovation and creativity
by granting creators exclusive rights over their works, thus encouraging investment in research
and development. The Indian IP legal framework is primarily governed by several statutes,
each addressing specific categories of intellectual property®. Below is an overview of the key

IP laws in India.

1. The Patents Act, 1970

The Patents Act regulates the protection of inventions in India. The law was enacted to promote
innovation by granting inventors exclusive rights over their inventions for a specified period.
Key features of the Patents Act include:
« Patentability Criteria: To qualify for a patent, an invention must meet three essential
criteria:
o Novelty: The invention must be new and not previously disclosed to the public.
o Inventive Step: The invention must involve an inventive step that is not obvious
to a person skilled in the relevant field.
o Industrial Applicability: The invention must be capable of being used in
industry.
o Duration of Patent: A patent in India is granted for a maximum term of 20 years from
the date of filing the application, subject to the payment of renewal fees.
o Types of Patents: The Act provides for three types of patents:
o Ordinary Patents: For new inventions.
o Biological Patents: Specifically for biological materials, including
microorganisms and genetic materials.
o Patent of Addition: For improvements or modifications to an already patented
invention.
e Exclusions from Patentability: The Act outlines certain categories that cannot be
patented, including:

o Scientific theories or mathematical methods.

9 India, available at: https://www.candcip.com/pharmaceutical-patenting-in-india
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o Aesthetic creations (like artistic works).
o Schemes, rules, or methods for performing mental acts or playing games.
e Compulsory Licensing: The Act allows for compulsory licensing under certain
conditions, enabling third parties to produce a patented product without the consent of

the patent holder, ensuring public access to essential medicines and technologies.

2. The Copyright Act, 1957

The Copyright Act provides protection for original works of authorship, including literature,
music, and art. The Act is designed to encourage creativity by granting creators exclusive rights
to their works. Key features include:
e Scope of Copyright: Copyright protection extends to:
o Literary works (books, articles).
o Dramatic works (plays, screenplays).
o Musical works (songs, compositions).
o Artistic works (paintings, sculptures).
o Cinematographic films and sound recordings.
o Software and computer programs.
o Duration of Copyright: The duration of copyright protection varies:
o For literary, dramatic, musical, and artistic works, copyright lasts for the life of
the author plus 60 years.
o For cinematographic films, sound recordings, and photographs, copyright lasts
for 60 years from publication.
o Rights Granted: Copyright grants the following exclusive rights to the owner:
o Theright to reproduce the work.
o Theright to distribute copies.
o Theright to perform or display the work publicly.
o The right to make adaptations or derivative works.
« Moral Rights: The Act recognizes moral rights, allowing authors to claim authorship
and object to derogatory treatment of their works.
e Fair Use and Exceptions: The Act includes provisions for fair use, allowing limited
use of copyrighted material for purposes such as criticism, review, news reporting, and

educational purposes without requiring permission.
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3. The Trademarks Act, 1999

The Trademarks Act regulates the registration, protection, and enforcement of trademarks in

India. Trademarks are symbols, logos, names, or phrases that distinguish goods or services

from those of others. Key features include:

Definition of Trademark: A trademark can be any sign capable of distinguishing
goods or services, including words, logos, symbols, colors, or sounds.

Registration Process: Trademarks can be registered with the Trademarks Registry.
The registration process involves:

Application filing.

o

o Examination of the application.

o Publication in the Trademark Journal for opposition.

o Registration upon approval.
Duration of Trademark Protection: Trademark registration is valid for ten years and
can be renewed indefinitely for additional ten-year periods.
Rights Conferred: Registered trademark owners have the exclusive right to use their
marks in commerce, preventing others from using similar marks that may cause
confusion.
Infringement and Passing Off: The Act provides remedies for trademark
infringement, which occurs when an unauthorized party uses a registered mark. It also

recognizes common law actions for passing off, protecting unregistered trademarks.

4. The Designs Act, 2000

The Designs Act protects the aesthetic aspects of products, such as their shape, configuration,

pattern, ornamentation, or composition. Key features include:

Definition of Design: A design must be original and applied to an article, reflecting the
visual features of the product.

Registration Process: Registration of a design involves filing an application with the
Designs Registry, which examines the application for originality and novelty.
Duration of Protection: Registered designs are protected for ten years, extendable by

an additional five years upon renewal.
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¢ Rights Granted: The owner of a registered design has the exclusive right to apply the
design to the article for commercial purposes, preventing others from copying or
imitating the design.
5. The Semiconductor Integrated Circuits Layout-Design Act, 2000

This Act specifically addresses the protection of layout designs of semiconductor integrated
circuits (ICs). Key features include:

o Definition of Layout-Design: A layout-design refers to the three-dimensional
configuration of the elements of an IC, representing the spatial arrangement of the
components.

« Registration Process: The Act provides for the registration of layout designs with the
appropriate authority to confer protection.

« Duration of Protection: Protection is granted for ten years from the date of registration
or the first commercial exploitation, whichever is earlier.

e Rights Granted: The owner of a registered layout design has exclusive rights to

reproduce, distribute, and commercially exploit the layout design.

6. The Geographical Indications of Goods (Registration and Protection)
Act, 1999

This Act protects geographical indications (Gls), which are signs used on goods that have a
specific geographical origin and possess qualities or a reputation due to that origin. Key
features include:

« Definition of Geographical Indication: A Gl is an indication that identifies goods as
originating from a specific place, where a particular quality, reputation, or other
characteristic of the goods is essentially attributable to that origin.

e Registration Process: The registration process involves filing an application with the
Geographical Indications Registry, which examines the application and may grant
registration.

o Duration of Protection: Registered Gls are protected indefinitely as long as they
continue to be used.

« Rights Granted: Owners of registered Gls have the right to prevent unauthorized use

of the GI by others, ensuring that consumers can identify genuine products.

Conclusion
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The IP legal framework in India is comprehensive, covering various forms of intellectual
property, each with specific laws, rights, and protections. As India continues to evolve as a
global hub for innovation and creativity, the importance of robust IP laws cannot be overstated.
These laws not only protect the rights of creators and innovators but also foster an environment
conducive to economic growth and cultural enrichment. However, the evolving landscape of
technology necessitates ongoing reforms and adaptations in the IP regime to address emerging

challenges and opportunities effectively.
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