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DISCLAIMER 

 

The views and opinions expressed in the articles published in the Indian Journal of  

Legal Affairs and Research are those of the respective authors and do not necessarily 

reflect the official policy or position of the IJLAR, its editorial board, or its affiliated 

institutions. The IJLAR assumes no responsibility for any errors or omissions in the 

content of the journal. The information provided in this journal is for general 

informational purposes only and should not be construed as legal advice. Readers 

are encouraged to seek professional legal counsel for specific legal issues. The 

IJLAR and its affiliates shall not be liable for any loss or damage arising from the 

use of the information contained in this journal. 
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Introduction 

 

Welcome to the Indian Journal of Legal Affairs and Research (IJLAR), a 

distinguished platform dedicated to the dissemination of comprehensive legal 

scholarship and academic research. Our mission is to foster an environment where 

legal professionals, academics, and students can collaborate and contribute to the 

evolving discourse in the field of law. We strive to publish high-quality, peer-

reviewed articles that provide insightful analysis, innovative perspectives, and 

practical solutions to contemporary legal challenges. The IJLAR is committed to 

advancing legal knowledge and practice by bridging the gap between theory and 

practice. 
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Preface 

 

The Indian Journal of Legal Affairs and Research is a testament to our unwavering 

commitment to excellence in legal scholarship. This volume presents a curated 

selection of articles that reflect the diverse and dynamic nature of legal studies today. 

Our contributors, ranging from esteemed legal scholars to emerging academics, 

bring forward a rich tapestry of insights that address critical legal issues and offer 

novel contributions to the field. We are grateful to our editorial board, reviewers, 

and authors for their dedication and hard work, which have made this publication 

possible. It is our hope that this journal will serve as a valuable resource for 

researchers, practitioners, and policymakers, and will inspire further inquiry and 

debate within the legal community. 
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Description 

 

The Indian Journal of Legal Affairs and Research is an academic journal that 

publishes peer-reviewed articles on a wide range of legal topics. Each issue is 

designed to provide a platform for legal scholars, practitioners, and students to share 

their research findings, theoretical explorations, and practical insights. Our journal 

covers various branches of law, including but not limited to constitutional law, 

international law, criminal law, commercial law, human rights, and environmental 

law. We are dedicated to ensuring that the articles published in our journal adhere to 

the highest standards of academic rigor and contribute meaningfully to the 

understanding and development of legal theories and practices. 
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ARBITRABILITY OF ENVIRONMENTAL DISPUTES: A 
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Abstract: 

Environmental disputes have traditionally been treated as matters of public law due to their close 

association with public rights, ecological balance, and the regulatory responsibilities of the State. 

Such disputes often extend beyond private interests and involve broader concerns such as 

environmental protection, sustainable development, and public health. Consequently, they have 

generally been adjudicated by courts and specialized tribunals rather than private dispute 

resolution mechanisms. However, with the rapid growth of industrialization, globalization, and 

commercial activities impacting the environment, arbitration has increasingly emerged as a viable 

alternative for resolving certain categories of environmental disputes. 

 

This shift is particularly evident in disputes arising from contractual obligations, environmental 

compliance clauses, and cross-border investment agreements. In this context, the concept of 

arbitrability becomes crucial in determining whether such disputes can be effectively resolved 

through arbitration without compromising public interest. This paper critically examines the 

arbitrability of environmental disputes in India and undertakes a comparative analysis with 

international practices. It analyzes statutory frameworks, judicial interpretations, and institutional 

developments to assess the scope and limitations of arbitration in environmental matters. The study 

further highlights key challenges and explores the potential for integrating arbitration into 

environmental governance. 
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Introduction 

Environmental degradation, climate change, and rapid industrial expansion have significantly 

contributed to a sharp rise in environmental disputes across the globe. Increasing urbanization, 

large-scale infrastructure projects, and the exploitation of natural resources have intensified 

conflicts between development objectives and environmental protection. These disputes often 

involve complex questions relating to ecological sustainability, public health, and the preservation 

of natural resources, thereby extending beyond purely private interests. Traditionally, such matters 

have been adjudicated by courts and specialized tribunals, as they are considered to involve 

substantial questions of public interest and require strict regulatory oversight. Judicial forums, 

particularly environmental courts and tribunals, have been preferred due to their authority to 

enforce statutory obligations and safeguard collective rights. 

 

However, in recent years, arbitration has emerged as a potential alternative dispute resolution 

mechanism in certain categories of environmental disputes. Owing to its inherent advantages—

such as procedural flexibility, confidentiality, party autonomy, and relatively faster resolution—

arbitration is gaining recognition, especially in disputes arising out of commercial contracts, 

infrastructure projects, and cross-border investments that have environmental implications. This 

shift reflects a broader global trend toward incorporating private dispute resolution mechanisms in 

areas traditionally governed by public law. 

 

In this context, the concept of arbitrability assumes critical importance. Arbitrability determines 

whether a particular subject matter is capable of being resolved through arbitration or must 

necessarily be adjudicated by courts or statutory authorities. In environmental law, this question 

becomes particularly complex due to the overlapping nature of private rights and public interest. 

While disputes involving contractual obligations or compensation between private parties may be 

suitable for arbitration, issues relating to statutory violations, environmental regulation, and public 

welfare may fall outside its scope. 

 

This paper, therefore, seeks to examine the extent to which environmental disputes can be 

subjected to arbitration without undermining public interest and regulatory frameworks. It focuses 

http://www.ijlar.com/


WWW.ijlar.com               

Volume 3 Issue 4 |April 2026         ISSN: 3049-043X  

 

Page | 348  
 

on identifying the boundaries of arbitrability in environmental matters, particularly in cases 

involving private parties, and evaluates whether arbitration can function as an effective and 

complementary mechanism alongside traditional judicial processes. 

 

Concept of Arbitrability 

Arbitrability refers to the capacity of a dispute to be resolved through arbitration. It is generally 

classified into two categories: 

 Subject-matter arbitrability 

 Parties’ capacity to arbitrate 

Courts often exclude disputes involving criminal offenses, matrimonial issues, insolvency, and 

matters affecting public rights from arbitration. Environmental disputes often fall into a grey area 

because they involve both private rights and public interest. 

 

Environmental Disputes: Nature and Classification 

Environmental disputes can broadly be classified into: 

 Private disputes (e.g., pollution claims between two companies) 

 Public disputes (e.g., violation of environmental regulations) 

 Mixed disputes (involving both private rights and public interest) 

 

The classification plays a crucial role in determining arbitrability. 

Environmental disputes can broadly be classified into three categories based on the nature of the 

rights involved and the parties affected. First, private disputes arise between individuals or 

corporations, such as pollution claims or contractual liabilities, where the impact is limited to 

specific parties. Second, public disputes involve violations of environmental laws and regulations, 

directly affecting society at large and invoking state intervention, thereby making them generally 

non-arbitrable. Third, mixed disputes encompass elements of both private rights and public 

interest, often creating complexity in determining the appropriate forum for resolution. This 

classification is crucial in assessing arbitrability, as it helps distinguish disputes that can be 

resolved through arbitration from those that must remain within the jurisdiction of courts or 

specialized environmental tribunals. 
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Legal Framework in India 

Arbitration Law 

The Arbitration and Conciliation Act, 1996 governs arbitration in India. The Act does not 

explicitly define arbitrability, leaving it to judicial interpretation. 

 

Environmental Law Framework 

India has a robust environmental legal regime, including: 

 Environment (Protection) Act, 1986 

 Air (Prevention and Control of Pollution) Act, 1981 

 Water (Prevention and Control of Pollution) Act, 1974 

Additionally, the National Green Tribunal (NGT) was established to handle environmental 

disputes. 

 

Judicial Approach in India 

Indian courts have generally taken a restrictive approach toward arbitrability in matters involving 

public interest. Key principles include: 

 Disputes involving rights in rem are non-arbitrable 

 Environmental issues often involve public rights and regulatory compliance 

However, courts have shown willingness to allow arbitration in cases involving contractual 

environmental obligations between private parties. 

 

Arbitrability of Environmental Disputes in India 

In India, environmental disputes are not entirely non-arbitrable. The position can be summarized 

as follows: 

 Purely private disputes (e.g., contractual liability for environmental damage) are arbitrable 

 Regulatory and statutory violations are non-arbitrable 

 Matters involving public interest and ecological impact fall under judicial or tribunal 

jurisdiction 

The Supreme Court has emphasized that disputes affecting public rights cannot be referred to 

arbitration. 
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International Practices 

 United States 

In the United States, arbitration is widely accepted, including in environmental disputes 

involving private parties. However, regulatory enforcement remains within the jurisdiction 

of public authorities. 

 European Union 

EU countries generally allow arbitration in environmental disputes, especially in 

commercial contexts. However, strict environmental regulations limit the scope of 

arbitrability where public interest is involved. 

 Investment Arbitration 

International investment arbitration has become a major forum for environmental disputes, 

particularly under bilateral investment treaties (BITs). Investors often challenge 

environmental regulations imposed by host states. 

 International Institutions 

Institutions like the Permanent Court of Arbitration (PCA) have developed optional rules 

for environmental disputes, promoting arbitration in this field. 

 

Comparative Analysis 

A comparison between India and international practices reveals: 

 India adopts a conservative approach due to strong public interest considerations 

 International systems show greater flexibility, especially in commercial and investment 

disputes 

 Institutional frameworks abroad are more developed for environmental arbitration. 

 

A comparison between India and international practices highlights a clear divergence in approach 

toward the arbitrability of environmental disputes. In India, the legal framework reflects a 

conservative stance, primarily driven by the need to protect public interest, environmental 

integrity, and statutory compliance. Courts and tribunals tend to retain jurisdiction over such 

matters, especially where issues of public rights and ecological impact are involved. In contrast, 

international systems demonstrate greater flexibility, particularly in commercial and investment-
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related environmental disputes, where arbitration is more readily accepted as an efficient dispute 

resolution mechanism. Moreover, institutional frameworks in several jurisdictions are more 

advanced, with specialized rules and bodies designed to handle environmental arbitration 

effectively. This contrast underscores the need for India to evolve a more balanced approach that 

accommodates arbitration in appropriate cases while safeguarding broader public concerns. 

 

Challenges in Arbitrating Environmental Disputes 

 Public interest concerns 

 Lack of transparency in arbitration 

 Limited expertise of arbitrators in environmental law 

Enforcement issues 

Overlap with statutory regulatory mechanisms 

 

Advantages of Arbitration in Environmental Disputes 

Following are the advantages of arbitration in environment disputes: 

 Speed and efficiency 

 Confidentiality 

 Expertise-based adjudication 

 Flexibility in procedure 

 Recommendations 

 

Arbitration offers several significant advantages in resolving environmental disputes, particularly 

in cases involving private parties and commercial interests. It ensures speed and efficiency, 

reducing the prolonged delays often associated with traditional court proceedings. The element of 

confidentiality allows parties to resolve sensitive environmental and business issues without public 

exposure. Additionally, arbitration enables expertise-based adjudication, where arbitrators with 

specialized knowledge in environmental law and science can be appointed, leading to more 

informed decisions. The flexibility in procedure further allows parties to tailor the process 

according to the complexity and nature of the dispute. However, to maximize these benefits, it is 

recommended that clear guidelines on arbitrability be developed, specialized environmental 
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arbitration panels be encouraged, and greater transparency be introduced to ensure that public 

interest is not compromised. 

 

Develop clear guidelines on arbitrability in environmental matters 

 Encourage specialized arbitration panels with environmental expertise 

 Promote transparency in environmental arbitration 

 Harmonize arbitration with regulatory frameworks 

 

Conclusion 

The arbitrability of environmental disputes remains a complex and evolving issue that requires a 

careful balance between private rights and overarching public interest. Environmental matters 

inherently involve concerns such as ecological protection, public health, and sustainable 

development, which extend beyond the interests of individual parties. As a result, a blanket 

acceptance of arbitration in such disputes may risk undermining regulatory frameworks and public 

accountability. In India, the approach has been relatively cautious and restrictive, with courts 

emphasizing that disputes involving public rights, statutory obligations, and environmental 

governance should remain within the domain of judicial and specialized tribunals. 

 

In contrast, international practices indicate a gradual and pragmatic shift toward recognizing 

arbitration as a viable mechanism, particularly in disputes involving private parties, contractual 

obligations, and investment-related environmental issues. This reflects an attempt to combine 

efficiency with expertise while still preserving regulatory oversight. Therefore, there is a pressing 

need for a nuanced and balanced legal framework that clearly delineates the scope of arbitrability 

in environmental disputes. Such a framework should permit arbitration in appropriate cases while 

ensuring that public interest, environmental protection, and statutory compliance are not 

compromised, thereby strengthening the overall dispute resolution mechanism in environmental 

law. 
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