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Introduction 

 

Welcome to the Indian Journal of Legal Affairs and Research (IJLAR), a distinguished platform 

dedicated to the dissemination of comprehensive legal scholarship and academic research. Our 

mission is to foster an environment where legal professionals, academics, and students can 

collaborate and contribute to the evolving discourse in the field of law. We strive to publish high-

quality, peer-reviewed articles that provide insightful analysis, innovative perspectives, and 

practical solutions to contemporary legal challenges. The IJLAR is committed to advancing legal 

knowledge and practice by bridging the gap between theory and practice. 
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Preface 

 

The Indian Journal of Legal Affairs and Research is a testament to our unwavering commitment 

to excellence in legal scholarship. This volume presents a curated selection of articles that reflect 

the diverse and dynamic nature of legal studies today. Our contributors, ranging from esteemed 

legal scholars to emerging academics, bring forward a rich tapestry of insights that address critical 

legal issues and offer novel contributions to the field. We are grateful to our editorial board, 

reviewers, and authors for their dedication and hard work, which have made this publication 

possible. It is our hope that this journal will serve as a valuable resource for researchers, 

practitioners, and policymakers, and will inspire further inquiry and debate within the legal 

community. 
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Description 

 

The Indian Journal of Legal Affairs and Research is an academic journal that publishes peer-

reviewed articles on a wide range of legal topics. Each issue is designed to provide a platform for 

legal scholars, practitioners, and students to share their research findings, theoretical explorations, 

and practical insights. Our journal covers various branches of law, including but not limited to 

constitutional law, international law, criminal law, commercial law, human rights, and 

environmental law. We are dedicated to ensuring that the articles published in our journal adhere 

to the highest standards of academic rigor and contribute meaningfully to the understanding and 

development of legal theories and practices. 
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Abstract 

The increased dependency on digital technologies primarily in personal and business spheres has increased 

the production and transfer of data, making its protection an important issue that affects nation’s security, 

privacy of individual and the regulation of cross-border data transfer. Consequently, the necessity for robust 

data protection law has become paramount to address privacy and security concerns. This paper deals with 

the legal frameworks governing international data flows across major economies, including India, the 

European Union, the USA, the UK, Australia, and Japan. Using a doctrinal and comparative methodology, 

the study analyses regional legal provisions, specifically evaluating India’s DPDP (Digital Personal Data 

Protection) Act, 2023 with respect to the European GDPR. 

 

The research analyses the dissonance between data sovereignty and standardized global framework, 

highlighting legal fragmentation, legal compliance burdens, and cybersecurity risks. While cross-border data 

transfer reduces trade costs and enhances economic efficiency, the absence of centralised global standards 

creates regulatory fragmentation. The paper concludes that while national regulations are essential, there is a 

solid necessity for the establishment of a standardised global framework to enhance regulatory mechanisms, 

as it balances the unrestricted flow of information with stringent data protection. 

 

Keywords 

Cross-Border Data Transfer, Data Protection Law, DPDP Act 2023, Data Sovereignty, Standardised Global 

Framework, Legal compliance 
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1. Introduction 

Cross-border data transfer is defined as the movement, transmission or remote access of personal data from 

one sovereign jurisdiction to another, this process serves as the lifeblood of the global digital economy; it 

simultaneously exposes individuals to unprecedented privacy risks.1 

 

In the present digital economy, cross-border data transfer has become a fundamental pillar of global trade, 

governance, and technological innovation. Data flows smoothly across different national boundaries through 

cloud computing, AI (Artificial Intelligence) systems, and digital platforms, facilitating economic growth and 

international cooperation. However, this speedy growth of the digital industry has brought with it several legal 

concerns relating to privacy, data protection, national security, and jurisdictional conflicts.2  

 

The absence of a centralised international legal framework on data regulation has resulted in scattered legal 

systems around the world. Every country has adopted a different approach depending on their own national 

priorities - varying from strict privacy protection in the European Union to a market-driven approach in the 

United States and an evolving regulatory structure in India. This variance creates compliance challenges for 

multinational corporations and undermines the efficiency of global data flow.3 

 

Within the context of the Indian subcontinent, the government and the judiciary recognized - albeit belatedly 

- that in a borderless digital world, “informational privacy” is an inseparable facet of the right to life. This 

understanding was developed by the landmark judgement Justice K.S. Puttaswamy v. Union of India (2017) 

in which the Supreme Court unanimously declared privacy a fundamental right.4 The court specifically 

warned that the unlawful collection and aninternational flow of data could lead to a “chilling effect” on 

individual freedoms. Furthermore, the judiciary recognised that once a person’s data leaves Indian soil, it is 

often subjected to foreign surveillance and weaker legal protection, rendering a citizen’s fundamental right is 

unenforceable. The judgement acted as the primary catalyst, compelling the government to move beyond the 

outdated IT Act, 2000, and formulate the DPDP Act, 2023.5 

 
1Org. for Econ. Co-operation & Dev. (OECD), Guidelines on the Protection of Privacy and Transborder Flows of 

Personal Data (2013).  
2 World Bank, World Development Report 2021: Data for Better Lives (2021). 
3 Anupam Chander & Uyen P. Le, Data Nationalism, 64 Emory L.J. 677 (2015). 
4 Justice K.S. Puttaswamy v. Union of India, (2017) 10 SCC 1. 
5Information Technology Act, No. 21 of 2000, India Code (2000); Digital Personal Data Protection Act, No. 22 of 

2023, India Code (2023).   
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India is a rapidly growing digital economy, and to protect the data of its citizens, it has introduced the Digital 

Personal Data Protection Act (DPDP), 2023, to regulate personal data processing, including cross-border data 

transfer. However, questions remain regarding its effectiveness, implementation, and alignment with global 

standards.6  

 

This research deep dive into mechanisms that govern the free flow of data across national boundaries within 

the digital world of the 21st century, specifically focusing on the evolving legislative framework designed to 

restrict the systematic use of personal information. The necessity of this regulation is perhaps best captured by 

the cautionary perspective of Tim Cook, CEO of Apple, who warned at the international conference of data 

protection and privacy commissioners that “unrestricted data flows, if left unchecked, lead to a ‘data-

industrial complex’ where our own information is weaponised against us withmilitary efficiency.” 7 

 

2. Literature Review 

2.1.  The Global Dialectic: Economic Efficiency vs. Fundamental Rights 

Existing studies on cross-border data transfer majorly revolve around the tension between the economic 

necessity of free flow of data across national boundaries and the legal necessity for privacy preservation.8 

Legal researchers have emphasized that while data mobility is the lifeblood of the modern digital economy, it 

creates a regulatory restriction the moment data exits its home jurisdiction. The discourse is heavily anchored 

in judicial landmarks, most notably the Schrems II decision. 9 

Researchers argue that the CJEU’s invalidation of the EU-US Privacy Shield is an exponentially significant 

judgement that creates new digital dynamics. While some researchers consider it as a victory for fundamental 

rights, others criticize it as "digital protectionism" that imposes burdens on transatlantic trade which are too 

difficult to deal with.10 This debate highlights a significant gap: there is a lack of consensus on how to reconcile 

the EU’s "essential equivalence" standard with the national security requirements of third countries, 

particularly the United States.11 

 

 
6 Digital Personal Data Protection Act, No. 22 of 2023, India Code (2023).  
7 Tim Cook, Speech at the Int’l Conf. of Data Prot. & Privacy Comm’rs (Oct. 24, 2018).  
8World Bank, World Development Report 2021: Data for Better Lives (2021).  
9 Data Protection Commissioner v. Facebook Ireland Ltd. (Schrems II), Case C-311/18, 2020 E.C.R  
10 Anupam Chander, Is Data Localization a Solution for Schrems II?, 23 J. Int’l Econ. L. 771(2020). 
11 Christopher Kuner, Reality and Illusion in EU Data Transfer Regulation Post-Schrems II, 18 German L.J. 881 

(2021). 
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2.2.  Statutory Frameworks and the "Brussels Effect" 

The General Data Protection Regulation (GDPR) dominates academic inquiry as the global de facto 

standard for global data transfer.12 Literature frequently highlights its "Brussels Effect," where non-EU states 

adopt GDPR-like norms to maintain adequacy status due to EU’s strict internet market rules.13 However, a 

critical rift exists regarding its implementation. While one school of thought praises its robust data subject 

rights, a growing body of literature points to "enforcement fragmentation." Critics argue that despite a 

unified regulation, inconsistent enforcement among Member State Data Protection Authorities (MSDPAs) 

creates a "forum shopping" environment. 

In contrast, scholarship regarding the United States focuses on the pitfalls of a sector-specific, "patchwork" 

approach.  

Researchers note that the absence of a federal privacy law, combined with state-level innovations like the 

CCPA (California Consumer Privacy Act) and federal laws like HIPAA, creates a compliance nightmare.14 

The literature reveals a stagnant debate between "comprehensive" versus "sectoral" models, failing to provide 

a viable middle-ground for interoperability between these ideologically opposed systems. 

 

2.3.  The Indian Context: From Inadequacy to the DPDP Act, 2023 

In India, researchers are increasingly focusing on the data regulation landscape which has evolved a lot in the 

recent years. This evolution includes the ground breaking DPDP Act, 2023, to recent updates in the IT Act.15 

For the most part, these studies highlight a genuine effort made by the government to improve data governance 

and protect the privacy of citizens. However, the DPDPA isn't without its critics. While it finally provides a 

legal floor for data rights, it has also triggered a fierce debate over the sheer amount of "executive discretion" 

baked into the law. 

While landmark reports like the Srikrishna Committee (2018) set out to strike a fair balance between tech 

innovation and our personal privacy, the final Act tells a different story.16 Many researchers now worry that 

the scales have tipped too far, giving the Central Government 'blank check' authority to decide which countries 

are safe or restricted without ever explaining why. There is a notable void in research concerning how India’s 

 
12 Regulation (EU) 2016/679 of the European Parliament and of the Council (General Data Protection Regulation) 

(2016). 
13 Anu Bradford, The Brussels Effect, 107 Nw. U. L. Rev. 1 (2012). 
14 California Consumer Privacy Act of 2018, Cal. Civ. Code §§ 1798.100–1798.199 (West 2020); Health Insurance 

Portability and Accountability Act of 1996, Pub. L. No. 104-191, 110 Stat. 1936. 
15Digital Personal Data Protection Act, No. 22 of 2023 (India); Information Technology Act, No. 21 of 2000 (India).  
16 Justice B.N. Srikrishna Comm., A Free and Fair Digital Economy: Protecting Privacy, Empowering Indians (2018).  
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"consent-manager" model will function in real-time cross-border transactions, with critics arguing the Act 

leans toward "state-centric" control, mirroring localization models in Japan or China. 

 

2.4.  Identifying the Research Gaps 

A synthesis of the current literature reveals three critical gaps that this research seeks to address: 

• The Interoperability Gap: While scholars have exhaustively compared the GDPR and CCPA, there 

is limited legal theory on "interoperable" mechanisms—such as Global Cross-Border Privacy Rules 

(CBPR)—that can bridge the gap between rights-based and market-based systems. 

• The Global South Perspective: Much of the existing literature is Euro centric. There is an urgent 

need to analyze how developing economies like India can protect domestic interests without being 

marginalized by the "adequacy" requirements of the Global North. 

• Enforcement Ambiguity: Literature often discusses "what" the law says but lacks a roadmap for 

"how" cross-border violations can be prosecuted across conflicting sovereign claims. 

 

2.5.  Contribution of the Present Study 

This research moves beyond descriptive comparison to propose a "Cooperative Sovereignty" model. It 

suggests that the DPDPA’s executive-led transfer mechanism must be tempered by independent judicial 

oversight and standardized International Data Transfer Agreements (IDTAs).17 By addressing the lack of 

clear enforcement guidelines in the Indian context and proposing a framework for global harmonization, this 

study provides a practical legal blueprint for a more stable, interoperable global data ecosystem. 

 

3. Methodology 

Dual-pillar methodology is used in this research; it comprises both doctrinal and comparative analyses—to 

figure out the different kinds of legal challenges involved in cross-border data transfers. By using these two 

methods together, this study not only focus on the data protectionism; instead, it provides an investigative deep 

dive into international digital activity, examining the mechanisms that protect data from breaches and the 

regulatory hurdles that often stand in the way. 

 

 

 
17 U.K. Info. Comm’r’s Off., International Data Transfer Agreement and Guidance (2022). 
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The Doctrinal Lens 

Think of the doctrinal component as the investigative heart of this project. I’m not just skimming the surface 

or checking off a list of rules; I’m performing a forensic dissection of the "black letter" law. This means getting 

into the weeds of the Digital Personal Data Protection Act (DPDP), 2023, and the Information Technology 

Act, 2000.18 

But laws don't exist in a vacuum. To see how these local rules stack up against the global "gold standard," I’ve 

pitted them against the GDPR and the messy, patchwork legal system used in the United States.19 By picking 

apart the specific wording of statutes and analyzing the "make-or-break" court rulings, I’m trying to find the 

pulse of modern privacy—uncovering both the strong principles behind data protection and the loopholes that 

make digital life complicated. At the end of the day, this is about seeing how judges actually make calls when 

a tidy legal theory crashes into a messy, real-world crisis. 

 

The Comparative Perspective 

Let’s face it: no legal system exists in a vacuum anymore, especially when our data is constantly zipping across 

borders. To really understand how this works, I’m widening the lens to include the EU, UK, Australia, and 

Japan. By putting these different frameworks side-by-side, we will be able to figure out where they sync up 

and where they collide. This is where we catch "regulatory friction," those messy gaps where data tends to 

slip through the cracks. The goal here is to find the "best of the best" ideas that could eventually serve as a 

shared global blueprint. 

 

Analytical Depth & Scope 

Moving beyond basic statutes, the focus here is on the real-world friction between privacy rights and the heavy 

lifting businesses have to do for cybersecurity. By blending academic insights with actual policy whitepapers, 

the work moves past theory and into practical application. It’s about more than just being legally correct—it’s 

about finding a realistic way forward for how the world handles data. 

 

 

 

 
18 Digital Personal Data Protection Act, No. 22 of 2023 (India); Information Technology Act, No. 21 of 2000 (India). 
19 Regulation (EU) 2016/679 of the European Parliament and of the Council (General Data Protection Regulation) 

(2016). 
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4. Analysis 

4.1 Nature and Importance of Cross-Border Data Transfer 

Cross-Border Data Transfer refers to the movement or transfer of digital data through different means across 

national boundaries. In legal terms, it involves the transmission of data, either personal or non-personal, from 

one jurisdiction to another without any unified restrictions. This raises concern regarding regulation of data, 

regulatory authorities, enforcement agencies and how data will be governed across national territories and 

how this data will be governed and punishment will be made if it gets breached. 

From a legal point of view, data transfer across borders is closely related to international laws for trade and 

commerce and transaction of data. Institutions such as the World Trade Organization (WTO) recognise data 

flows as an essential element for global economic activities, but still there is a lack of standardised framework 

for global data regulation.20 The lack of uniformity results in regulatory fragmentation, which directly affects 

the predictability of international transactions. 

Economically, cross-border data flows reduce trade costs by eliminating traditional barriers such as physical 

documentation, manual processing, and geographic limitations. For instance, digital contracts and cloud-based 

systems enable businesses to operate globally without establishing physical offices. However, this efficiency 

must be balanced against regulatory compliance costs arising from differing legal standards across 

jurisdictions. The primary legal issue here is that cloud data is often governed by the laws of the country where 

the servers are physically located, regardless of where the data originated or who it belongs to. This creates a 

major gap in the global legal framework, as a user's rights are essentially tied to the geography of a data centre 

rather than a consistent set of international protections. 

Technologically, the ability to move data across borders is what actually fuels the growth of sectors like AI 

and cloud computing, making information instantly available worldwide regardless of where it’s physically 

stored or who technically owns it. But with the explosion of AI, we’re seeing a much higher risk of personal 

data being exposed or breached. These innovations naturally bring up serious fears about losing control over 

our information, especially when it’s being processed in countries where privacy laws are a bit of a joke. So, 

while sending data around the globe definitely makes the economy run smoother, it also leaves us in a messy 

state of legal limbo that we won't fix without a much more balanced and realistic set of rules.  

 

 

 
20 Marrakesh Agreement Establishing the World Trade Organization art. IV, Apr. 15, 1994, 1867 U.N.T.S. 154. 
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4.2 Legal Challenges and Jurisdictional Complexities 

One of the biggest legal challenges in transferring data across borders is the absence of a centralized global 

regulatory framework. Different countries adopt different legal approaches to protect data, due to which 

conflicts between laws often arise creating compliance difficulties, which reduces economic efficiency over 

the globe. 

Regulatory issues arise when multiple legal systems claim authority over the same data. For example, data 

originating in India may be processed in the United States and stored in Europe, raising the question of which 

jurisdiction’s laws should apply in case of a breach. This creates uncertainty in enforcement and dispute 

resolution. 

The concept of data sovereignty further complicates this issue. States are increasingly trying to establish 

control over data which belong to their territory, leading to data localisation requirements.21 While such steps 

aim to protect national security and citizens’ personal data, they conflict with the principle of free data flow, 

which is essential for global trade. 

This conflict highlights a wider legal debate over whether data should be considered a national asset under 

government control or as a global resource facilitating economic integration because there is no clear globally 

accepted legal framework to resolve these issues, companies and regulators are often forced to deal with a 

confusing mix of conflicting laws. 

 

4.3 Privacy, Cybersecurity, and Fundamental Rights 

The regulation of data flowing across borders is basically linked to the protection of personal data as a 

fundamental right. In India, Article 21 of the constitution define privacy as the part of right to life and personal 

liberty.22The landmark judgment in Justice K.S. Puttaswamy v. Union of India marked a turning point by 

establishing that informational privacy is a core value of a democratic society, protecting citizens from 

excessive surveillance and state intrusion, it belongs to every citizen. 23 It is a constitutionally protected right. 

This means that every individual must have control over their personal data and have information about the 

purpose for which it is being processed. It explains that once the data leaves a person's device, which legal 

framework applies, as ever country has different data protection laws governing data movement.  

 
21Anupam Chander & Uyen P. Le, Data Nationalism, 64 Emory L.J. 677 (2015).  
22 INDIA CONST. art. 21. 
23 Justice K.S. Puttaswamy v. Union of India, (2017) 10 SCC 1. 
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However, cross-border data transfer increased the breach of personal data mainly due to the varying governing 

statute across different jurisdictions. This becomes especially problematic when, data transferred to countries 

with weaker legal safeguards may be subject to misuse or surveillance. Cybersecurity risks make the situation 

even more challenging. When data is moved between different countries in such case it is difficult to deal with 

the problem of breaches, hacking, or unauthorized access becomes a legal challenge. It’s difficult to held 

someone responsible when data is misused or breached, raising serious concerns about accountability and 

legal liability of the authorities. 

This is where the difference between data privacy and data protection becomes important to understood 

clearly. Think of it this way: privacy is about the individual’s rights, while data protection is about the 

technical and legal armour used to keep that information safe. For any regulation to actually work, it has to 

bridge that gap and treat them as two sides of the same coin. 

 

4.4 Comparative Legal Frameworks: A Critical Analysis 

A comparative analysis of global legal frameworks shows that countries follow very different approaches in 

regulatory approaches. The European Union’s General Data Protection Regulation adopts a rights-based 

approach that laid strong emphasis on individuals’ privacy and strict compliance requirements.24 To protect 

transfer of data outside the EU various methods such as approved data protection standards and Standard 

Contractual Clauses are used to maintain similar levels of protection. At the same time, many people criticize 

GDPR for being expensive and difficult to follow, particularly for small businesses. 

Opposite to European Union approach, the United States regulate data transfer/privacy through a sector-

specific approach, based on laws such as the California Consumer Privacy Act and the Health Insurance 

Portability and Accountability Act. 25 This model prioritizes economic flexibility but it also leads to different 

privacy laws for different regions, making regulation and compliance more complicated which further results 

in inconsistent protection standards. 

The United Kingdom and Australia practices hybrid models of data protection which are influenced by GDPR 

but tailored to domestic needs. These regulations are designed to maintain a balance international standard 

with national priorities. In Japan greater Importance is given to state control and data localization because of 

concern related to national security and proper regulatory supervision. 

 
24Regulation (EU) 2016/679, supra note 2. 
25 California Consumer Privacy Act of 2018, Cal. Civ. Code §§ 1798.100–1798.199; Health Insurance Portability and 

Accountability Act of 1996, Pub. L. No. 104-191, 110 Stat. 1936. 
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The differences of legal frameworks represents the lack of a unified global standard and shows that different 

jurisdictions tend to prioritize competing objectives such as privacy, economic growth, and state control. 

 

4.5 Indian Legal Framework: Statutory Analysis 

The Information Technology Act, 2000 and the Digital Personal Data Protection Act, 2023 are the main 

laws in the Indian legal system governing transfer of data across borders. 

The IT Act, 2000 provides the basic legal framework in Indian legal system for electronic data transfer and 

cybersecurity. But it does not include broad provisions addressing cross-border data flows, because it was 

designed in a different technological context. While the DPDP Act is a giant leap in the data regulation system, 

but it is clearly still a work in progress. It is the basis of data regulation but its true success will depend on how 

it adapts to a digital world that moves much faster than the law. 

At the end, it is not only about managing servers storing data or code – it’s about human rights in the digital 

age. If our data reflects our identity, then our privacy shouldn't disappear when it crosses a border. A solid 

legal framework should ensure that even as people become get more globally connected and communication 

travels beyond borders, basic rights and freedoms remains protected. The emphasis should be not just on 

securing data, but also on maintaining the human dignity associated with that information. 

 

4.6 Mechanisms Regulating Cross-Border Data Transfers 

Globally, several legal mechanisms regulate cross-border data transfers. These includes adequacy decisions, 

Standard Contractual Clauses, and Binding Corporate Rules. These mechanisms aim to ensure that data 

transferred to foreign jurisdictions receives a same level of protection. For instance, adequacy decisions 

specified by the GDPR stipulate that data can only be transferred to a country if that country has an adequate 

level of data protection. Adequacy decisions are only as good as the enforceability of the rules and the 

commitment of the country to implement those rules effectively and uniformly. The lack of a harmonized 

regulatory system generally results in fragmented practices and legal uncertainty. 

India’s current legal framework does not have provisions for such mechanisms, which may hinder its 

integration into the global data protection ecosystem. 

 

4.7 Judicial Evolution of Data Privacy in India 

The legal system governing data protection in India is extensively influenced by constitutional jurisprudence 

under Article 21. In M.P. Sharma vs. Satish Chandra, the Supreme Court of India rejected the notion of right 
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to privacy.26 It developed further in Kharak Singh vs. State of Uttar Pradesh, where the Court acknowledged 

the limitations imposed upon state surveillance on individuals’ personal data.27Likewise, in PUCL vs. Union 

of India, it established guidelines for phone tapping, laying down the requirements of procedural fairness.28 

In the case of Selvi vs. State of Karnataka the Court held that privacy is not just about physical privacy but 

also about the autonomy of the mind.29 A landmark judgment in this context was also delivered in the matter 

of Justice K.S. Puttaswamy vs. Union of India, where the Court ruled that the right to privacy is a fundamental 

right.  

The subsequent critical judgment was in the Aadhaar Case (Puttaswamy II) underscoring the requirement for 

safeguarding against large-scale data collection processes.30 

 

4.8 Critical Commentary and Emerging Issues 

Despite progress much work is yet to be done. The lack of worldwide standardization leads to regulatory 

fragmentation raising the costs of compliance and decreasing efficiency. The conflict between data 

sovereignty and free data movement is still present while countries aim to safeguard sovereignty over data 

excessively restrictive regulations could be counterproductive for the development of innovation and the 

economy. 

The Indian system of regulation being in a state of flux has met with a number of implementation and 

enforcement-related issues and has been criticized for its opacity due to the high degree of executive discretion 

Introduction of new advances in technology especially in the field of artificial intelligence only makes the 

regulatory scenario more complex and calls for the formulation of flexible regulations 

 

5. Discussion 

Contemporary global transformation presents a core contradiction: cross border data transfer is the vital source 

of contemporary economic growth but at the same time they result in serious legal and jurisdictional conflicts. 

The main cause of this unrest is the absence of a consistent international system. Consequently, we are 

 
26M.P. Sharma v. Satish Chandra, AIR 1954 SC 300.  
27Kharak Singh v. State of Uttar Pradesh, AIR 1963 SC 1295.  
28 People’s Union for Civil Liberties v. Union of India, (1997) 1 SCC 301; Selvi v. State of Karnataka, (2010) 7 SCC 

263. 
29 Selvi v. State of Karnataka, (2010) 7 SCC 263. 
30 Justice K.S. Puttaswamy v. Union of India (Aadhaar), (2019) 1 SCC 1. 
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witnessing a period of "regulatory fragmentation"—a phenomenon was overlapping and often contradictory 

national laws increase compliance overhead and stifle the very technological agility they seek to regulate. 

 

The Jurisdictional Triad: EU, US, and India  

The global landscape is currently defined by three distinct philosophies of data governance, each presenting 

its own set of  

trade-offs: 

• The European Union (GDPR): While the GDPR is lauded as the global "gold standard" for privacy 

rights, its rigid extraterritorial reach often imposes prohibitive costs. From a critical perspective, the 

sheer weight of these requirements can inadvertently favor dominant tech incumbents who possess 

the capital to manage such complex compliance, thereby hindering market competition. 

• The United States: Conversely, the US maintains a sector-specific, decentralized approach. While this 

provides unparalleled flexibility for R&D and rapid scaling, the absence of a federal privacy anchor 

leaves significant gaps in consumer protection and creates a "compliance maze" for firms operating 

across state lines. 

• The Indian Context: India occupies a unique middle ground. Through the Digital Personal Data 

Protection (DPDP) Act, the state is attempting to synthesize Western privacy standards with the 

developmental needs of a burgeoning digital economy. However, the efficacy of this "middle path" 

remains contingent upon the clarity of future delegated legislation. 

 

Sovereignty vs. Interoperability 

A major area of debate in this study is the emerging struggle between data sovereignty and open data 

movement. As countries see data as a critical state resource competition for data sovereignty will intensify. 

But too much data localization can produce "data silos" that erode the central tenet of cross-border trade and 

digital collaboration. 

 

Policy Recommendations and Future Outlook 

For India’s DPDP Act to transition from a legislative milestone to a functional success, the regulatory focus 

must shift toward interoperability. This requires: 

2. Refining Transfer Mechanisms: Establishing clear "whitelist" or "blacklist" criteria for cross-border 

movement to provide business certainty. 

http://www.ijlar.com/


WWW.ijlar.com               

Volume 3 Issue 5 |June 2026         ISSN: 3049-043X 

 

Page | 100  
 

3. Institutional Strengthening: Ensuring the Data Protection Board operates with both technical 

autonomy and robust enforcement capabilities. 

4. Global Alignment: Active participation in international adequacy agreements to ensure that Indian 

data standards are recognized globally. 

Going ahead the development of the Indian framework is expected to lean more towards cyber-resilience 

Expect a more holistic approach that considers data privacy as part of a comprehensive national cyber security 

policy and not in isolation. 

 

6. Conclusion 

International data flow is essential for modern international trade, innovation and governance. The lack of a 

harmonised global legal system for data flow results in a number of serious problems such as a regulatory 

patchwork, security/data privacy concerns and high compliance costs. 

 

This study highlights the different regulatory approaches of the major jurisdictions and the need for 

harmonization. The European Union offers a strong model, but its rigidity and cost implications restrict its 

universal applicability. The United States provides flexibility but lacks coherence, whereas India’s evolving 

framework strike a balance between economic growth and data protection. 

 

The Digital Personal Data Protection Act, 2023 marks a significant milestone in India’s data protection 

regime.31 However, its effectiveness depends on clear implementation, transparency in decision-making, and 

alignment with global standards. 

 

To address existing challenges, there is a need for enhanced international cooperation, development of 

interoperable legal frameworks, and strengthening of domestic regulatory institutions. A balanced approach 

that ensures both free flow of data and protection of individual rights is essential for sustainable digital growth. 

 
31 Digital Personal Data Protection Act, No. 22 of 2023 (India).  
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